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3.   Surveys  of  Products  Liability  Cases 
a.   A  Survey  of  Secondary  Sources 


A  SURVEY  OF  SECONDARY  SOURCES 

I. 

Introduction 

A  comprehensive  search  for  case  load  data  pertaining 
to  products  liability  court  actions  filed  from  1970  to  the 
present,  both  nationwide  and  in  particular  jurisdictions, 
reveals  that,  generally  speaking,  there  is  no  large  body  of 
such  data.   Of  the  state  court  data  collection  services,  only 
one,  Connecticut,  has  specific  data  on  products  liability 
cases.   The  Administrative  Office  of  the  United  States  Courts 
also  reports  such  data.   In  both  cases,  however,  the  data 
are  available  beginning  only  in  the  1974  reports.   Also, 
the  data  are  fairly  limited  in  scope,  providing  only  a  minimal 
insight  into  the  numerous  issues  that  are  the  principal  sub- 
ject of  study  by  the  Interagency  Task  Force  on  Products 
Liability. 

A  number  of  private  sources  have  also  begun  to  collect 
products  liability  litigation  related  data,  although  not  very 
much  is  yet  available.   Some  of  these  sources,  such  as  Professor 
George  Priest  at  the  University  of  Chicago  Law  School,  promise 
to  provide  very  useful  studies  on  the  subject  in  the  near 
future.   Of  course,  there  are  also  numerous  private  associations, 
representing  interest  groups,  that  are  engaged  in  products 
liability  data  collection  and  analysis;  many  of  these  associa- 
tions are  now  providing  a  number  of  reports.   However,  most 


of  these  reports  are  of  only  marginal  usefulness  for  purposes 

of  evaluating  the  causes  and  effects  associated  with  the 

litigation.   Not  all  are  sufficiently  objective;  but  even 

those  that  are   contain  data  which  are  not  responsive  to  questions 

of  the  most  fundamental  nature  regarding  the  interrelationship 

of  products  liability  cases  and  the  court  system:   What  are 

the  costs  of  court  for  products  liability  cases?   How  do  they 

compare  to  civil  cases  generally?  Do  products  liability 

cases  create  a  disproportionate  burden  on  the  docket?  Are 

there  more  extensive  pretrial  costs?  What  are  the  incentives 

to  settle  prior  to  trial? — during  trial?   Of  the  reports 

we  located,  very  few  help  answer  such  questions. 

II. 
Methodology 

Data  was  sought  concerning  the  number  of  products 
liability  court  actions  filed  from  1970  to  the  present, 
the  percentage  of  total  civil  case  loads  and  the  percentage 
of  courtroom  time  involved  in  products  liability  lawsuits. 
While  this  search  was  confined  to  secondary  sources  of  data, 
it  was  not  limited  to  published  sources.   Persons  and  organiza- 
tions that  might  be  expected  to  be  most  familiar  with  sources 
of  relevant  data  were  also  consulted. 

In  general,  the  search  method  consisted  of  a  library 
survey  and  a  telephone  survey.   The  library  survey  began  with 


a  card  catalog  check  in  the  library  of  the  University  of 
Virginia.   We  then  checked  periodical  indexes,  major  biblio- 
graphies, and  United  States  government  document  indexes,  in 
that  order.   Primarily,  we  looked  for  titles  that  indicated 
the  presence  of  data,  and  we  generally  did  not  check  within 
a  published  source  unless  it  seemed  probable  that  data  would 
be  present.   An  exception  to  this  procedure  was  made  for 
treatises  and  periodicals.   In  both  cases  we  considered  that 
a  thorough  check  of  current  literature  relating  specifically 
to  the  subject  heading  "products  liability"  would  have  a 
greater  probability  of  yielding  sources  of  relevant  data. 

In  the  case  of  treatises,  we  reviewed  thirty-one 
that  had  been  published  or  updated  since  1970.   In  the  case 
of  periodicals,  we  read  almost  all  of  the  articles  noted 
in  the  Index  to  Legal  Periodicals  under  the  products  liability 
heading  for  the  period  of  January,  1976  through  August,  1976. 
This  period  was  chosen  as  a  test  period,  because  we  felt 
the  current  concern  relating  to  the  products  liability  field 
would  probably  result  in  a  larger  number  of  references  to 
statistical  sources  within  the  articles  during  the  period. 
However,  very  little  usable  data  was  discovered  by  this 
method;  therefore,  we  did  not  continue  to  read  each  products 
liability  article  prior  to  January,  1976. 

Whenever  a  book,  publication,  or  article  was  actually 
searched,  both  the  text  and  the  footnotes  were  scanned.   A 


complete  bibliography  has  been  compiled  of  sources  with  data. 
Only  sources  of  significant  data,  however,  are  discussed  in 
this  report. 

After  a  generally  unsuccessful  search  for  published 
sources  of  data,  an  intensive  telephone  search  was  conducted. 
Large  numbers  of  persons  and  organizations,  both  public  and 
private,  were  contacted  in  order  to  ascertain  the  existence 
and  location  of  relevant  studies.   These  included  federal 
agencies,  state  agencies,  national  information  organizations 
and  special  interest  associations. 

Time  did  not  permit  a  survey  of  all  the  states,  so 
we  restricted  the  number  to  the  eight  states  chosen  for  our 
own  data  collection  survey.   Time  also  did  not  permit  a  survey 
of  local  jurisdictions. 

The  following  persons  and  organizations  were  con- 
tacted during  the  telephone  survey.   Those  listed  are  the 
major  contacts;  persons  to  whom  we  were  referred  are  not 
listed  unless  data  was  discovered.   There  are  also  a  number 
of  other  persons  and  organizations  who  were  contacted  later 
and  from  whom  data  was  obtained,  but  who  are  also  not  listed, 
because  they  were  not  contacted  directly  as  a  part  of  this 
survey.   An  asterisk  (*)  is  indicated  if  statistics  or  data 
related  to  products  liability  litigation  were  available  or 
were  in  the  process  of  being  gathered.   Worker's  compensation 
data  was  not  collected  as  a  part  of  this  report. 


(1)  Federal  Agencies: 

* 

Department  of  Commerce 

Food  and  Drug  Administration 

Mining  Enforcement  and  Safety  Administration 

Department  of  Justice 

Department  of  Labor 

* 

—  Office  of  Workers'  Compensation  Programs 

—  Commissioner  of  Labor  Statistics 

—  Occupational  Safety  and  Health  Administration 
National  Highway  Traffic  Safety  Administration 
ACTION 

Consumer  Product  Safety  Commission 
National  Transportation  Safety  Board 
Small  Business  Administration 

(2)  States — public  and  private  sources: 

Arizona 

—  Office  of  the  Attorney  General 

—  Consumer  Product  Safety  Commission 

—  Arizona  State  Bar  Association 

—  Arizona  Trial  Lawyers  Association 

—  Clerk  of  the  Supreme  Court  of  Arizona 

California 

—  Office  of  the  Attorney  General 

—  Department  of  Consumer  Affairs 

—  California  State  Bar  Association 

—  California  Trial  Lawyers  Association 

—  Administrative  Office  of  the  Courts 

—  Public  Interest  Research  Group 

—  California  State  Insurance  Department 


Illinois 


—  Office  of  the  Attorney  General 

—  Consumer  Protection  Division 

* 

—  Illinois  Trial  Lawyers  Association 

—  Clerk  of  the  Supreme  Court 

--  Public  Interest  Research  Group 


New  Jersey 


—  Office  of  the  Attorney  General 

—  Consumer  Affairs  Division 

—  New  Jersey  State  Bar  Association 

—  New  Jersey  Trial  Lawyers  Association 

—  Administrative  Office  of  the  Courts  of  New  Jersey 

—  Public  Interest  Research  Group 

New  York 

—  Office  of  the  Attorney  General 

* 

—  Institute  of  Judicial  Administration 

—  New  York  State  Bar  Association 

--  New  York  Trial  Lawyers  Association 

—  Clerk  of  the  Supreme  Court  of  Albany 

--  Administrative  Office  of  the  Court  of  New  York 

—  Public  Interest  Research  Group 

—  New  York  State  Insurance  Rating  Bureau 

—  New  York  State  Insurance  Department 

Pennsylvania 

—  Office  of  the  Attorney  General 

—  Bureau  of  Consumer  Protection 

—  Pennsylvania  Bar  Association 

—  Pennsylvania  Trial  Lawyers  Association 
--  Pennsylvania  Court  Administrator 


Texas 

--  Office  of  the  Attorney  General 

—  Department  of  Consumer  Protection 

—  Texas  State  Bar  Association 

—  Texas  Trial  Lawyers  Association 

—  Texas  Judicial  Council 

—  Public  Interest  Research  Group 

Wisconsin 

—  Office  of  the  Attorney  General 

—  Office  of  Consumer  Product  Safety 

—  Wisconsin  Bar  Association 

—  Defense  Research  Institute 

—  Court  Administrator's  Office 

(3)   Other  National  Institutes  or  Associations,  including 

Trade  Associations: 

American  Insurance  Association 

* 
The  Association  of  Trial  Lawyers  of  America 

Automotive  Information  Counsel 

* 
Federal  Judicial  Center 

Grocery  Manufacturers  Association 

Institute  of  Court  Management 

Insurance  Service  Office 

* 
Machinery  and  Allied  Products  Institute 

National  Association  of  Aluminum  Distributors 

National  Association  of  Insurance  Commissions 

National  Center  for  State  Courts 

Pharmaceutical  Manufacturers  Association 

Public  Interest  Research  Group  (D.C.  Office) 

* 
Retort,  Inc. 

Risk  and  Insurance  Management 


Search  Group,  Inc. 

* 
Toy  Manufacturers  Association 


III. 

Sources  of  Data  and  Analysis 

A.  Annual  Report  of  the  Director  of  the  Administrative  Office 
of  the  United  States  Courts 

Since  fiscal  year  (FY)  1974,  the  Annual  Report  of  the 
Director  of  the  Administrative  Office  of  the  United  States 
Courts  has  provided  data  on  cases  in  the  federal  district 
courts  alleging  product  liability  claims.   In  1974,  data  in- 
cluded products  liability  cases  filed,  cases  terminated,  and 
cases  pending  at  the  end  of  the  year.   In  1975,  the  data  were 
expanded  to  include  a  specific  breakdown  of  cases  filed  by 
seven  categories:   contract  actions;  torts  to  land;  torts  to 
personal  property;  and  personal  injury  by  airline,  marine, 
motor  vehicle,  and  all  other  personal  injury.   These  categories 
remained  intact  during  FY  1976.   During  both  FY  1975  and  FY 
1976,  however,  data  on  terminations  and  cases  pending  were 
discontinued. 

As  reflected  in  Table  A,  the  data  show  an  unquestion- 
able surge  in  products  liability  cases  being  filed  in  the 
federal  district  courts.   The  volume  has  risen  from  1,579  in 
1974  to  2,886  in  1975  (an  increase  of  83%  over  1974)  and  to 
3,696  in  1976  (an  increase  of  28%  over  1975  and  134%  over 
1974) .   It  should  be  noted,  however,  that  the  increase  from 
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1975  to  1976  has  varied  substantially  by  category  of  injury; 
in  some  cases  there  has  been  a  decrease  by  12%.   This  decrease 
may  be  contrasted  with  the  general  trend  for  all  products 
liability  personal  injury  claims,  which  increased  by  26% 
over  the  same  period. 


TABLE      A 

Federal  District  Courts 
Products  Liability  Cases:      Total  Breakdown 


Total 

Contract 

Torts  to 

Torts  to 

Personal 

Personal 

Personal 

Personal 

Products 

Actions 

Land 

Personal 

Injury 

Injury 

Injury 

Injury: 

Liability 

Property 

by 

by 

by 

All 

Cases 

Airline 

Marine 

Motor 
Vehicle 

Other 

1974 

1,579 

- 

- 

- 

- 

- 

- 

- 

1975 

2,886 

278 

42 

173 

301 

46 

438 

1,608 

1976 

3,696 

363 

46 

271 

160 

140 

385 

2,331 

Between  1975   and   1976,    the  relationships   of   the   three 
major  categories — contracts,    torts   to  property,    and  personal 
injury — remain  basically   constant: 
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TABLE      B 


Federal  District  Courts 
Products  Liability  Cases:      Breakdown  by  Percentage 


Contract 

Torts  to 

Personal 

Actions: 

Property: 

Injury: 

%  of 

%  of 

%  of 

Total 

Total 

Total 

1975 

9.6% 

7.4% 

82.9% 

1976 

9.8% 

8.6% 

81.6% 

When  products    liability   filings   are   compared  to 
filings    for  other   civil   actions,    it  becomes   clear   that  products 
liability   claims   involve  only   a  small   portion  of   the   total 
civil   case    load — in  FY   1976,    only   2.8%.      Products   cases   re- 
present  14.4%   of   the   total   torts   case   load. 


TABLE   C 

Federal  District  Courts 
Products  Liability  Cases:   Comparison 
to  Other  Civil  Cases 


Total  Products 
Liability 

Cases 
Commenced 

Total  Civil 
Cases 
Commenced 

Products 

Liability 

Percentage 

Total 
Contract 
Cases 
Commenced 

Products 

Liability 

Percentage 

Total 
Tort 
Cases 
Commenced 

Products 
Liability 
Percentage 

1974  1,579 

1975  2,886 

1976  3,696 

103,530 
117,320 
130,597 

1.5% 
2.5% 
2.8% 

19,426 
22,905 
23,998 

8.1% 
12.6% 
15.4% 

24,231 
25,691 
25,736 

6.5% 
11.2% 
14.4% 
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As  Table  C  indicates,  the  number  of  products  claims 
has  risen  significantly.  This  is  most  notable  with  regard  to 
tort  actions  for  property  damage. 


TABLE   D 

Federal  District  Courts 
Products  Liability  Cases:   Torts 
to  Personal  Property 


Total  Torts  to 
Personal  Property 


1975  4,470 

1976  4,534 
Percentage  Change    +1.4% 


Products  Liability  Torts 
to  Personal  Property 


173 
271 
+56.6% 


Percentage 


3.9% 
6.0% 


Similarly,  a  comparison  of  products  liability  claims 
to  total  personal  injury  torts  indicates  that,  while  the  number 
of  all  personal  injury  claims  has  remained  relatively  con- 
stant from  1975  to  1976,  products  claims  have  increased  signi- 
ficantly: 
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The  ten  federal  district  courts  with  the  highest 
number  of  products  claims  filed  were  isolated  in  the  study. 
Although  these  districts  comprise  only  10.7%  of  the  total 
federal  districts,  they  represent  35.1%  of  the  total  products 
liability  case  load.   By  far,  the  district  with  the  most 
products  cases  filed  is  the  Eastern  District  of  Pennsylvania. 
The  Eastern  District  of  Michigan  and  the  District  of  South 
Carolina  rank  second  and  third,  respectively. 

(See  Table  F  on  the  Following  Page) 
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For  the  purposes  of  comparison  with  the  statistical 
analysis  of  eight  sample  states,  infra,  the  federal  district 
courts  in  the  sample  states  were  isolated.   As  shown  in 
Table  G,  federal  district  courts  in  Pennsylvania  and  Texas 
have  the  highest  percentage  of  products  filings.   Table  H 
shows  the  breakdown  of  personal  injury  products  suits  by 
subject  matter.   Table  I  provides  a  similar  breakdown  for 
contract  actions  and  torts  to  property. 

(See  Tables  G,  H  and  I  on  the  Following  Pages) 
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In  calendar  year  1976,  the  Administrative  Office  of 
the  United  States  Courts  also  began  to  collect  data  on  alleged 
damages  in  products  liability  suits.   Statistics  are  now  avail- 
able for  the  first  three  calendar  months  of  1976  on  such 
claims.   These  statistics  indicate  that  relatively  high 
amounts  of  damages  are  being  claimed.   Of  the  713  products 
liability  cases  filed  in  which  damages  were  alleged,  total 
damages  claimed  were  $605,590,000.   The  average  claim  was 
$849,000. 

When  products  claims  are  broken  down  into  specific 
categories,  the  data  show  that  the  highest  damages  are  alleged 
in  personal  injury  claims  relating  to  air  accidents.   In 
other  personal  injury  products  claims,  however,  less  damages 
are  alleged  than  in  products  actions  involving  tort  to  real 
property. 


* 

Although  21  of  the  713  claims  alleged  damages  in  excess 

of  ten  million  dollars,  the  computer  was  programmed  to  register 
damages  of  no  more  than  $9,999,500.   Thus,  the  total  and 
average  claims  are  actually  greater. 
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TABLE   J 

Federal  District  Courts 

Products  Liability  Cases:   Breakdown 

of  Alleged  Damages  During  the  First 

Quarter  of  Calendar  Year  1976 


Contract    Tort  to    Tort  to    Personal    Personal 
Actions     Real      Personal    Injury:      Injury: 
Property   Property   Airplane    Marine 


Total  number  of      96 
cases 


Number  of  cases 
with  damages 
alleged 


81 


Total  damages    $58,061 
alleged  (000' s) 

Average  damages    $717 
alleged  (000' s) 


$1,025 


Personal 
Injury: 
Motor 
Vehicle 


76 


67 


40 


33 


$1,175    $40,996    $41,491 


$612     $1,257 


37 


32 


$188 


85 


74 


$835 


Personal 
Injury: 
Other 


570 


419 


$6,020      $61,788     $390,059 


$931 


The  Administrative  Office  of  the  United  States 
Courts  has  indicated  that  it  will  begin  to  accumulate  and 
make  available  data  in  the  near  future  on  damages  actually 
awarded  in  products  liability  cases.   Aside  from  providing  a 
more  realistic  look  at  the  amounts  of  money  actually  at  issue 
in  a  court  suit  for  damages,  this  information  should  provide 
much  needed  perspective  regarding  the  amounts  of  damages 
being  alleged. 
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* 
B.   Judicial  Department  of  Connecticut 

The  only  state  to  collect  and  report  data  specifi- 
cally on  products  liability  cases  is  Connecticut.   Since  1974, 
data  have  been  accumulated  on  the  number  of  products  liability 
cases  filed  and  disposed  of.   Both  docket  and  trial  lists 
have  been  maintained  for  this  period,  with  a  jury  and  non- 
jury breakdown  on  the  trial  list.   The  sole  subcategorization, 
however,  is  vehicular-related  products  liability  cases.   These 
detailed  statistics  are  reflected  in  Tables  K  and  L.   Table 
K  pertains  to  the  Court  of  Common  Pleas,  which  has  exclusive 
jurisdiction  over  claims  for  damages  up  to  $7,500  and  con- 
current jurisdiction  with  the  Superior  Court  over  claims  for 
damages  between  $7,500  and  $15,000.   For  claims  over  $15,000 
the  Superior  Court  has  exclusive  jurisdiction.   Table  L 
pertains  to  the  Superior  Court. 

Although  percentages  based  on  claims  in  the  Court 
of  Common  Pleas  must  be  discounted  due  to  a  court  reorgani- 
zation, the  data  show  clearly  that  products  liability  activity 
is  increasing  in  Connecticut.   From  1974  to  1976  the  total 
products  liability  cases  filed  in  Superior  Court  have  increased 


* 

Products  liability  data  from  the  state  of  Connecticut 

was  provided  by  telephone  to  The  Research  Group  from  computer 
print-out  summaries  and  is  not  available  in  similar  detail 
in  a  separate  report.   It  is  possible  that  there  may  have 
been  errors  in  transmission;  accordingly,  this  data  should 
be  used  only  after  an  independent  corroboration  by  the 
Judicial  Department  of  the  State  of  Connecticut. 
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by  58%.   Nonvehicular- related  claims  account  for  the  largest 
increase — 66%.   During  the  same  period,  the  total  torts  case 
load  increased  by  only  23%,  and  the  total  civil  case  load 
increased  by  only  11%.   Among  cases  assigned  to  trial,  pro- 
ducts liability  cases  showed  an  increase  of  36%,  while  all 
torts  cases  showed  an  increase  of  only  14%,  and  the  total 
civil  case  load  showed  a  decrease. 

As  a  percentage  of  total  activity  products  liability 
cases  are  not  significant.   In  1976  new  products  liability 
claims  accounted  for  only  2.6%  of  the  total  new  torts  claims 
and  0.5%  of  the  total  new  civil  claims.   Trials  during  1976 
showed  that  products  liability  cases  accounted  for  only  1.8% 
of  the  total  torts  cases  tried,  and  1.0%  of  the  total  civil 
cases  tried  (this  varied  from  1974  by  -0.2%  of  total  torts 
cases  and  +0.2%  of  the  total  civil  cases). 

(See  Tables  K  and  L  on  the  Following  Pages) 
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C.  Survey  of  Products  Liability  Cases  in  the  Greater  Kansas 
City  Areas  Conducted  by  theKansas  Trial  Lawyers  Associa- 
tion 

The  Kansas  Trial  Lawyers  Association  recently  compiled 
products  liability  data  collected  in  Smith's  Jury  Verdict 
Service  for  the  Greater  Kansas  City  area,  covering  the  years 
1967-1975,  and  presented  the  compilation  along  with  some 
conclusions  to  the  Special  Interim  Committee  on  the  Judiciary 
of  the  Kansas  State  Legislature  on  August  10,  1976.   The  in- 
formation was  limited  to  cases  that  actually  went  to  a  jury. 
It  was  also  limited  to  cases  from  Wyandotte  and  Johnson 
Counties  and  the  federal  district  court  which  sits  in  Kansas 
City,  Kansas. 

The  survey  revealed  that  the  products  liability 
cases  comprised  only  3%  of  all  civil  cases  before  a  jury 
in  the  nine-year  period.   This  percentage  has  remained  rela- 
tively stable  during  that  time.   In  addition,  the  Association 
discovered  that  the  plaintiff  was  successful  in  only  8  out 
of  22  cases  (36%)  during  that  period.   Awards  averaged  $9,850 
per  verdict.   One-half  of  the  successful  cases  involved  pro- 
perty damage.   No  punitive  damages  were  alleged  or  awarded. 

D.  Illinois  Jury  Verdict  Report — Cook  County  Survey,  1970-1975 

A  survey  of  products  cases  in  Cook  County  from  1970 
to  1975  revealed  that  plaintiffs  were  successful  in  only  103 
of  29  0  cases,  or  35%.   The  average  jury  award  in  these  cases 
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was  $247,764.   A  survey  of  downstate  Illinois  cases  included 
82  cases.   In  40  of  these,  or  49%,  the  plaintiff  recovered. 
The  jury  awards  in  these  cases  averaged  $100,332.   These 
figures  include  three  verdicts  totaling  over  $12  million. 
A  year-by-year  analysis  reveals  no  substantial 
increase  in  the  number  of  plaintiff  verdicts  (although  in 
1975  there  was  a  substantial  leap  from  1974 — from  33%  to  43%) . 
The  awards,  on  the  other  hand,  have  increased  significantly. 
In  the  first  half  of  1976,  the  number  of  suits  filed  in 
Cook  County  have  also  increased  significantly,  by  30%  (from 
589  to  769) . 

E.   Machinery  and  Allied  Products  Institute  (MAPI)  Survey 

In  March,  1976  MAPI  surveyed  its  member  companies 
regarding  products  liability  problems.   Included  in  the  survey 
were  specific  questions  on  court  judgments,  (for  plaintiffs 
as  well  as  defendants) ,  out-of-court  settlements,  and  awards. 
The  survey  is  significant  both  because  of  the  high  percentage 
of  survey  responses  received  (210  out  of  480  or  44%)  and 
because  of  the  wide  range  of  industries  represented  by  the 
Institute.   The  largest  number  of  responses  were  received 
from  the  capital  goods  industries;  the  survey  includes  manu- 
facturers of  farm  and  garden  equipment,  construction  and 
mining  machinery,  electrical  industrial  apparatus,  motor 
vehicle  equipment,  aircraft  parts,  and  many  more  (27  major 
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categories) .   A  total  of  618  "principal  product  lines"  were 
identified  by  the  companies.   In  addition,  the  survey  re- 
flects the  experience  of  both  small  and  large  companies. 
Twenty- five  companies  reported  total  sales  volume  of  under 
$10  million;  twenty-six  companies  reported  total  sales  volume 
of  over  $1  billion.   The  largest  number  (59  out  of  210  or  28%) 
indicated  total  sales  of  between  $100  million  and  $500  million 
The  following  is  an  excerpt  from  their  survey  which  contains 
significant  litigation  data  pertaining  to  the  present  study. 
It  has  been  reproduced  with  the  permission  of  MAPI. 

MAPI  Survey  of  Claims  Data  for  the  period  1970-75 

This  question,  subdivided  into  nine  parts, 
sought  both  to  summarize  and  analyze  total 
claims  data  for  the  respondent  company  over 
the  period  1970-75.   Either  because  the  data 
was  not  available  at  all  or,  if  available,  was 
not  readily  translatable  into  the  form  re- 
quested, some  companies  did  not  answer  the 
question.   Moreover,  not  every  company  which 
did  respond  answered  every  part  of  the  ques- 
tion.  The  summary  of  responses,  classified 
in  accordance  with  the  question's  several 
parts  and  with  the  number  of  responses  to 
each  part  of  the  question  shown  parenthetically, 
appears  below. 


29 


(1 
(2 

(3 
(4 
(5 

(6 
(7 
(8 
(9 


total  claims  presented 
in  the  five-year  period 
(1970-75) 

claims  paid  by  your  com- 
pany administratively 
without  court  action 

claims  rejected  by  your 
company 

claims  pending 

suits  filed  on  claims 
against  your  company  [*] 

judgments  for  claimants 

suits  settled  out  of  court 

judgments  for  your  company 

suits  pending 


Number  of 
Claims  Paid 
and  Reserved 

Amount 

of 
Claims 

16,785 

$366,905,041 

(176) 

4,396 

8,675,282 

(175) 

2,858 

35,414,537 

(138) 

3,272 

176,663,709 

(159) 

11,768 

828,465,2052 
(156) 

212 

22,059,978 

(152) 

t   1,218 

115,794,838 

(156) 

y3    464 

75,124,013 

(133) 

3,203 

113,841,101 

(161) 

These  are  impressive  figures.   The  enormous 
sums  shown  as  "total  claims  presented"  and 
"suits  filed"  represent  in  most  cases  the 
plaintiffs1  demands  and  hence  include  a 
goodly  measure  of  blue  sky.   However,  the 
amount  shown  for  "suits  pending"  represents 
not  the  plaintiffs'  demands  —  or  dreams  — 
but  the  sum  of  established  insurance  com- 
pany reserves  or  the  company's  best  esti- 
mate of  what  the  total  of  products  lia- 
bility suits  against  it  are  actually  worth. 
The  figure,  incidentally,  was  checked 
directly  in  most  cases  with  any  company 
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whose  answer  left  any  question  on  the  point. 
In  a  few  remaining  questionable  cases  where 
it  was  impossible  to  verify  the  figures  with 
companies  involved,  sums  which  were  rather 
obviously  the  total  of  plaintiffs1  demands 
were  arbitrarily  deflated  on  a  ratio  of  1 
to  10. 

As  originally  conceived,  the  9  parts  of 
this  question  were  supposed  to  represent  this 
equation:   (1)  -  (2)  through  (8)  =  (9) .   How- 
ever, the  framers  of  the  question  did  not  reckon 
with  the  creativity  of  respondents  who  did  not 
consider  a  lawsuit  first  brought  to  their 
attention  as  a  "claim  presented."   Thus  the 
balance  intended  to  be  struck  is  not  achieved. 


Many  respondents  simply  indicated  the  number 
of  claims  rejected  and  showed  no  amount  of  such 
claims.   Thus,  the  "Amount  of  Claims"  in  this 
case  is  derived  from  only  892  of  the  total  re- 
jected claims  reported. 

2 

Some  34  percentage  of  this  total  is  attri- 
butable to  one  company. 

3 
Here  again  many  respondents  reported  judg- 
ments for  the  company  without  specifying  the 
amount  of  claims  involved.   In  fact,  the  amount 
of  claims  thus  disposed  of  involves  only  197 
actual  claims. 

[*See  explanation  in  narrative] . 


F.   Gordon  Associates  Survey  * 

As  part  of  the  Industry  Study  on  Products  Liability 
for  the  Interagency  Task  Force,  Gordon  Associates,  Inc., 


*See  Product  Liability:   Industry  Study   ITFPL-77/03 
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surveyed  a  large  number  of  companies  regarding  products  lia- 
bility issues.   No  results  of  this  study  were  available  at 
the  time  that  we  completed  this  phase  of  our  report.   It  is 
our  understanding  that  Gordon  Associates  has  accumulated  data 
that  will  help  identify  the  incentive  to  settle  rather  than  to 
adjudicate.   Gordon  Associates  may  also  have  obtained  informa- 
tion regarding  the  accumulated  defense  costs  for  out-of-court 
as  opposed  to  in-court  expenses.   This  information  will  prove 
useful  since  very  little  qualitative  data  now  exists  in  these 
areas. 

G.   Hackett  and  Turczak  Survey 

A  1973  survey  by  W.  Hackett  and  L.  Turczak,  entitled, 
"Analysis  of  Basic  Causes  of  Product  Liability  Losses"  analyzed 
525  products  liability  cases  from  July,  1970  to  March,  1972. 
This  survey  was  reported  in  the  August,  1976,  Proceedings  of 
the  Product  Liability  Prevention  Conference,  by  the  New  Jersey 
Institute  of  Technology.   A  breakdown  of  the  "primary"  cause 
of  action  revealed  that  18%  of  the  cases  were  based  on  negli- 
gence, 40%  on  warranty  (30%  implied  warranty,  10%  express 
warranty) ,  and  42%  on  strict  liability.   Of  the  222  cases 
based  on  strict  liability,  103  cases  (46%)  involved  design 
defects,  48  cases  (22%)  involved  warnings,  29  cases  (13%) 
involved  material  defects,  17  cases  (8%)  involved  inadequate 
inspection  or  testing,  15  cases  (7%)  involved  packaging 
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defects,  7  cases  (3%)  involved  incomplete  instructions, 
and  3  cases  (1%)  involved  misrepresentation.  Plaintiff 
won  62%  of  the  negligence  cases  and  55%  of  the  warranty 
and  tort  strict  liability  cases. 

H.   American  Mutual  Insurance  Alliance  Survey 

A  recent  study  conducted  by  the  American  Mutual 
Insurance  Alliance  (AMIA)  of  Chicago,  representing  eight 
insurance  companies,  analyzed  all  of  the  products  liability 
claims  for  1975  which  resulted  in  payments  of  $100,000  or 
more.   Findings  indicated  that  there  were  104  claims  in- 
volving 79  products  liability  incidents.   Only  7  involved 
damage  to  property;  72  involved  bodily  injury.   The  information 
shows  that  most  claims  were  settled  prior  to  trial — 74%. 
Seventeen  percent  were  settled  during  trial  and  9%  completed 
trial.   Jury  verdicts  averaged  $224,000.   Information  was 
also  provided  on  defense  costs,  settlement  out-of-court  costs, 
payments,  and  other  loss  adjustment  costs. 

The  scope  of  the  survey  (verdicts  over  $100,000) 
clearly  limits  the  usefulness  of  much  of  this  information, 
since  no  basis  is  provided  for  comparison  to  the  full  pro- 
file of  products  liability  cases. 

I .   Other  Surveys 

Surveys  conducted  by  industries  and  journalists 
have  continued  to  appear  as  the  basis  of  articles  and  claims 
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regarding  the  current  products  liability  concern.   Often 
these  surveys  grow  out  of  attempts  to  document  preferred 
positions.   On  occasion,  they  are  not  backed  by  adequate 
data,  either  because  the  information  gathered  is  essentially 
anecdotal,  or  because  the  data  base  is  not  sufficiently  broad. 
To  the  extent  that  the  Bureau  of  Domestic  Commerce  sample 
survey  is  utilized,  however,  some  useful  litigation  data 
relating  to  out-of-court  settlements  and  judgments  should 
become  available.   (See  questions  27-32  on  the  BDC  sample 
survey  form) . 

IV. 
Other  Potential  Sources  of  Data 
A.   State  Insurance  Departments 

"Rating  bureaus"  of  state  insurance  departments 
obtain  data  from  the  insurance  companies  and  determine  premium 
rates.  In  most  states,  premium  rates  do  not  become  effective 
until  the  insurance  company  has  prior  approval  of  the  in- 
surance department.  An  exception  is  California,  which  is 
an  "open  rate"  state,  where  competition  between  insurance 
companies  determines  the  rates. 

Before  an  insurer  can  obtain  a  new  premium  rate, 
a  rate  application,  which  includes  a  statement  of  "loss 
experience"  and  an  itemization  of  "loss  expenses"  must  be 
filed.   While  the  former  consists  of  settlements  and  judgments, 
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the  latter  contains  an  item  on  defense  related  attorney  fees. 
At  present,  neither  a  breakdown  on  judgments  nor  an 
itemization  of  attorneys'  fees  is  available  from  either  the 
insurers  or  the  rating  bureaus.   Insurance  companies  have  not 
usually  separated  judgment  experience  from  settlement  exper- 
ience in  their  rate  applications.   Few  are  required  to  list 
attorneys'  fees  separately  in  their  loss  expense  itemization. 
The  state  rate-making  apparatus,  however,  could  provide  an 
excellent  mode  for  acquiring  such  information  in  the  future. 

B*   State  Judicial  Information  Systems 

Technical  Memorandum  No.  11,  June  1975,  prepared 
by  Search  Group,  Inc.  provides  comprehensive  information 
on  data  being  collected  under  state  judicial  information 
systems.   The  Search  Memorandum  indicates  that  as  of  June 
1975,  38  states  collect  and  report  civil  case  load  statistics. 
A  specific  breakdown  on  products  liability  cases  is  provided 
only  in  Connecticut,  however.   Twenty-two  states  provide 
one  or  more  torts  categories.   Seventeen  provide  for  one 
or  more  personal  injury  categories  under  torts.   Separate 
data  is  kept  most  often  on  automobile  related  personal  in- 
jury cases.   Several  of  these  reports  also  provide  data  on 
general  civil  case  disposition  time. 

Financial  information  on  the  operation  of  state 
courts  is  also  available,  either  within  the  budget  legislation, 
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or  within  the  annual  court  statistics  reports.   There  are  25 
states  that  include  such  information  in  their  annual  report. 
Only  twelve  report  total  expenses,  however,  and  only  one, 
Massachusetts,  identifies  civil  expenses  separately  from 
criminal  expenses. 

C.  The  University  of  Chicago  Law  School 

The  University  of  Chicago  Law  School  has  conducted 
a  number  of  projects  in  conjunction  with  various  Illinois 
courts  to  determine  the  status  of  judicial  statistics.   Professor 
George  Priest  indicates  that  he  is  currently  working  on  a 
project  studying  products  liability  litigation.   He  expects 
to  publish  his  report,  which  will  include  a  comprehensive, 
statistical  analysis,  in  the  spring  of  1977. 

D.  Jury  Verdicts  Surveys 

Probably  the  most  comprehensive  data  collection 
service  available  specifically  in  the  field  of  products 
liability  claims  are  the  jury  verdicts  surveys,  which  are 
conducted  in  San  Francisco,  Chicago,  Kansas  City  and  in  a 
number  of  other  localities  or  states.   In  the  last  few  years, 
these  surveys  have  segregated  products  liability  data,  in- 
cluding: 

(1)  all  products  cases  filed; 

(2)  all  cases  going  to  the  jury  and  award  amounts; 

(3)  last  offer  settlements  before  going  to  the  jury. 
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Professor  Priest  of  the  University  of  Chicago  Law  School 
has  been  using  the  raw  data  from  these  projects  to  compile 
his  litigation  analysis. 

E.   Miscellaneous 

Fannie  J.  Klein,  Professor  of  Law  at  New  York  Univer- 
sity Law  School,  has  written  a  bibliography  on  articles,  books, 
treatises,  and  reports  that  pertain  to  the  judicial  system. 
Klein,  The  Administration  of  Justice  in  the  Courts  (1976) . 
The  two-volume  work  was  published  by  Oceana  Publications  in 
New  York  and  covers  literally  hundreds  of  sources  of  judicial 
statistics  on  costs  of  court  delay,  jury  trials,  and  similar 
matters. 

V. 
Conclusion 
There  is  a  dearth  of  data  concerning  products  lia- 
bility litigation.   The  data  that  are  available  suggest  that 
products  actions  are  increasing  significantly.   However, 
products  cases  represent  only  2.8%  of  the  total  civil  case 
load  in  the  federal  district  courts  for  fiscal  year  1976. 
In  the  state  of  Connecticut,  new  products  claims  in  1976 
amounted  to  only  0.5%  of  the  total  new  civil  claims.   The 
average  damage  claim  in  the  federal  district  courts  was 
$849,000  in  the  first  three  months  of  1976.   Virtually  no 
statistics  exist  which  reflect  the  amount  of  court  time  that 
is  being  spent  on  products  claims. 
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b.   A  Survey  of  Products  Liability  Cases  in  Selected  States 
(1)   Identification  of  Sample  States 
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IDENTIFICATION  OF  SAMPLE  STATES 


Products  liability  cases  from  eight  sample  states 
were  selected  for  in-depth  analysis.   Analysis  consisted  of  a 
statistical  study  of  all  products  liability  decisions  reported 
since  1965  in  which  the  law  of  the  eight  selected  states  was 
applied.   Both  state  and  federal  cases  were  included  in  the 
analysis . 

The  first  criterion  for  the  selection  of  the  sample 
states  was  that  the  particular  state  must  have  generated  a 
substantial  number  of  post-1965  reported  decisions  in  which 
injuries  were  alleged  to  have  been  sustained  as  a  result  of 
a  defective  product.   Thirty- three  states  were  eliminated  on 
the  basis  of  insufficient  decisions: 


Alabama 

Alaska 

Arkansas 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Indiana 

Iowa 


Kansas 

Kentucky 

Maine 

Maryland 

Massachusetts 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Mexico 

North  Carolina 


North  Dakota 

Oklahoma 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Utah 

Vermont 

Virginia 

West  Virginia 

Wyoming 


Apart  from  the  number  of  available  decisions,  however, 
other  more  substantive  criteria  were  considered  in  selecting 
from  among  the  17  which  have  a  substantial  body  of  products 
liability  decisions.   The  two  primary  substantive  criteria  were: 
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(1)  States  should  be  chosen  which  together  reflect 
the  most  extensive  variety  of  legal  theories  and  approaches 
to  products  liability  issues. 

(2)  Some  effort  must  be  made  to  balance  the  list 
of  selected  states  between  industrial  and  less  industrial 
jurisdictions,  since  work-related  injuries  are  to  receive 
separate  treatment  in  the  study. 

Based  upon  these  criteria,  eight  states  were  selected 

for  in-depth  analysis: 

Arizona  New  York 

California  Pennsylvania 

Illinois  Texas 

New  Jersey  Wisconsin 

Certain  states  were  selected  largely  for  their 
importance  in  relation  to  the  "unorthodox"  criterion.   California 
and  New  Jersey,  for  example,  were  selected  as  a  result  of  their 
reputed  liberal  approach  to  products  liability  issues,  stemming 
from  early  acceptance  of  strict  liability  principles.   New 
York,  on  the  other  hand,  recognizes  only  a  negligence-based 
cause  of  action  in  defective  products  cases.   Wisconsin  is  the 
sole  state  with  substantial  experience  in  applying  comparative 
fault  principles  in  products  cases  and  was  chosen  for  that 
reason.   In  contrast  to  these  four  states,  Arizona  and  Texas 
law  is  consonant  with  "traditional"  products  liability  law  in 
most  respects. 

Illinois  and  Pennsylvania  were  selected  mainly  due 
to  their  highly  industrialized  nature.   The  southern  and 
western  states,  in  contrast,  are,  on  the  whole,  less 
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industrialized.   In  general,  the  sample  state  group  represents 
a  mix,  not  only  of  diverse  approaches  to  products  liability 
issues,  but  also  of  geographic  and  demographic  characteristics. 

Although  it  is  not  possible,  except  in  the  most 
general  terms,  to  associate  particular  statistical  data  with 
a  state  law  variation,  the  law  of  each  sample  state  was 
studied  in  order  to  ascertain  the  courts*  general  approach  to 
products  liability  issues. 

ARIZONA 

Although  Arizona  is  not  a  heavily  industrial  state, 
a  relatively  substantial  number  of  products  liability  cases 
have  been  decided  by  its  courts.   The  law  of  the  more 
industrialized  states  can  be  contrasted  against  the  law  of  Arizona, 

Since  the  purpose  of  including  Arizona  is  for  contrast, 
it  is  appropriate  that  the  products  liability  law  of  Arizona, 
in  general,  follows  majority  rules.   Thus,  Arizona  utilizes 
the  principles  of  §  402A  of  the  Restatement  (Second)  of  Torts 
in  determining  whether  a  plaintiff  can  recover  against  the 
manufacturer  of  an  allegedly  defective  product.    Assumption 

of  risk  and  unforeseeable  misuse  are  good  defenses  in  a  strict 

2  3 

liability  action,   but  contributory  negligence  is  not.    As  in 

most  jurisdictions  that  have  decided  the  issue,  bystanders  are 

allowed  to  recover  in  products  liability  actions  instituted 

•   TV  •      4 
in  Arizona. 

Although  Arizona  has,  in  the  past,  followed  the  rule 

that,  where  the  danger  is  open  and  obvious,  the  plaintiff 
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cannot  recover,   this  rule  was  recently  changed  so  that  now 
the  obviousness  of  the  danger  is  only  one  factor  to  be 
considered  in  determining  whether  the  product  is  unreason- 
ably dangerous. 

Finally,  like  most  jurisdictions,  Arizona  holds 
that  the  manufacturer  of  a  defective  product  is  not  entitled 
to  be  indemnified  by  third  parties  who  have  allegedly  acted 
negligently. 


CALIFORNIA 
From  the  time  of  the  decision  in  Greenman  v.  Yuba 

o 

Power  Products,  Inc.,   California  has  been  a  forerunner  in 

developing  trends  in  products  liability  law.   Indeed,  it 

9 
was  specifically  recognized  in  Cronin  v.  J.B.E.  Olson  Corp. 

that  Greenman  imposed  a  higher  standard  than  §  402A  upon 

manufacturers,  and  the  Cronin  decision  became  the  first 

case  expressly  to  eliminate  the  requirement  that  the 

plaintiff  prove  a  product  to  be  unreasonably  dangerous  in 

order  to  recover.   In  another  important  decision,  the  Supreme 

Court  of  California  held  that  a  statute,  providing  that 

evidence  of  remedial  measures  taken  after  the  occurrence 

of  an  accident  is  inadmissible  at  trial,  is  not  applicable 

in  a  strict  liability  action.     Also,  strict  liability 

has  been  held  to  be  applicable  where  the  assembly  instructions 

accompanying  a  product  are  inadequate. 
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14 


In  terms  of  the  misuse  defense,  California 
has  held  that  the  manufacturer  has  a  duty  to  foresee 

possible  misuses  of  his  product  and  to  take  appropriate 

12 
precautions  in  light  of  such  foreseeability.    In 

determining  whether  a  product  has  been  "misused  "  the 

market  for  which  it  has  been  produced  is  important  on 

13 
the  foreseeability  issue. 

California  adheres  to  a  general  rule  that 

where  a  person  assumes  the  risk  and  proceeds  despite 

actual  knowledge  of  a  specific  danger,  he  cannot  recover. 

However,  the  plaintiff  need  not  show  that  he  was  totally 

15 
unaware  of  the  defect.    It  has  been  held  that  the 

assumption  of  the  risk  defense  is  applicable  to  persons 

16 
other  than  users  or  consumers . 

There  is  also  a  substantial  body  of  California 

products  liability  law  dealing  with  injuries  received 

in  the  course  of  employment.   Thus,  in  determining  whether 

the  plaintiff  unreasonably  encountered  a  known  risk,  the 

17 
duties  involved  in  his  employment  may  be  considered. 

Also  in  terms  of  the  assumption  of  the  risk  defense, 

evidence  that  the  manufacturer  is  aware  that  an  employer 

has  removed  a  safety  guard  and  that  the  product  could 

not  be  used  in  the  industry  with  a  guard  in  place  is 
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18 
relevant.     However,  a  manufacturer  who  has  taken 

steps  to  correct  a  defect  in  his  product  may  avoid 

19 
future  liability. 


ILLINOIS 

Illinois  embraces  a  number  of  theories  in 
products  liability  law  which  appear  to  differ  significantly 
from  those  of  other  states.   Foremost  among  these  differences 

is  the  concept  that  "state  of  the  art"  evidence  is  irrelevant 

.  .  20 

in  a  strict  liability  action.     Thus,  it  has  been  held 

that  evidence  that  a  safety  device  is  not  available  under 

21 
the  present  state  of  the  art  is  no  defense  for  a  manufacturer. 

Some  courts  within  the  state,  however,  appear  to  follow 

22 
different  rules,  as  in  McClellan  v.  Chicago  Transit  Authority, 

where  it  was  held  that  existence  of  alternative  designs 

should  be  considered  in  determining  whether  a  product  is 

defective. 

In  another  marked  departure  from  developing 

trends,  the  Supreme  Court  of  Illinois  has  concluded  that 

the  liability  of  a  manufacturer  "properly  encompasses  only 

those  individuals  to  whom  injury  from  a  defective  product 
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23 

may  reasonably  be  foreseen."    Concluding  that  the 

labelling  of  plaintiffs  as  users,  consumers  or  bystanders 
does  not  usually  assist  resolution  of  the  issues,  the 
court  stated  that  the  intent  of  the  decision  was  to  be 
sure  that  manufacturers  would  not  be  treated  as  insurers. 

It  is  interesting  that  the  decision  in  Gelsumino  v.  E.W. 

24 
Bliss  Co. ,    in  which  state  of  the  art  evidence  was  ruled 

irrelevant  to  strict  liability  design  defect  cases,  has 

been  criticized  as  having  just  the  opposite  effect. 

While  Illinois  recognizes  that  the  absence  of 

a  warning  may  itself  constitute  a  defect  in  a  product  not 

25 
otherwise  defective,    there  is  no  duty  to  warn  where  the 

product  is  not  defective  and  the  danger  is  open  and 

26 
obvious.     Thus,  where  a  danger  is  known  to  an  employee 

as  well  as  to  an  employer  and  a  manufacturer,  the  latter 

27 
parties  have  no  duty  to  warn.    Also  in  an  employer- 
employee  context,  a  manufacturer  has  the  right  to  assume 

that  an  employer  knows  his  business  and  will  not  act 

28 
negligently  so  as  to  endanger  his  employees. 

Finally,  in  a  recent  decision  set  in  the 

context  of  an  action  for  indemnity,  the  Supreme  Court  of 

Illinois  held  that  the  purpose  of  strict  liability  is  best 

served  by  eliminating  negligence  as  a  factor  in  the 

29 
determination  of  such  actions. 
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NEW  JERSEY 

New  Jersey  appears  to  be  in  the  midst  of  an 
internal  conflict  as  to  whether  a  plaintiff  must  show 
that  a  product  is  unreasonably  dangerous  in  order  to 

prove  the  existence  of  a  defect.   In  Glass  v.  Ford  Motor 

30 
Co. ,    a  New  Jersey  court  eliminated  the  necessity  of 

proving  that  element.   However,  other,  more  recent,  cases 

31 
require  such  proof.    Although  the  Supreme  Court  has, 

for  the  most  part,  not  entered  the  battle,  the  decision 

32 

in  Scanlon  v.  General  Motors  Corp. ,  '  where  the  court 

stated  that  to  show  a  product  is  defective  the  plaintiff 
need  only  show  that  "something  was  wrong"  with  the  product 
in  the  lay  sense,  might  be  read  to  support  the  proposition 
that  the  unreasonably  dangerous  element  may  no  longer  be 
required. 

The  issue  of  the  plaintiff's  conduct  has  long 
received  different  treatment  in  New  Jersey  than  elsewhere, 
as  the  courts  of  that  state  hold  that  contributory  negligence 
is  a  good  defense  to  a  strict  liability  claim  unless 

considerations  of  public  policy  and  justice  render  it 

33 
inapplicable.     As  has  been  pointed  out,  however,  the 

above  decisions  are  in  reality  speaking  of  contributory 

negligence  in  its  "broad"  sense,  which  is  synonymous  with 

assumption  of  risk,  so  that  the  matter  is  only  a  semantic 

problem. 
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_  35 

In  Bexira  v.  Havir  Manufacturing  Co. ,    it  was 

held  that  justice  prevented  the  defense  of  contributory 
negligence  from  applying  where  the  alleged  negligence 
of  an  employer  could  have  been  avoided  if  the  manufacturer 
had  installed  a  safety  device  on  his  product.   The  court 
concluded  that  if  a  manufacturer  puts  his  product  in  the 
stream  of  commerce  without  a  feasible  safety  device,  an 
expectation  that  an  employer  will  install  such  a  device 
will  not  exonerate  the  manufacturer  from  liability.   On 
the  other  hand,  a  manufacturer  has  the  right  to  assume 
that  a  safety  device  which  he  provides  will  not  be  removed 
and,  in  the  absence  of  evidence  that  such  removal  is 

foreseeable,  the  fact  that  he  could  have  installed  a  device 

36 
preventing  removal  will  not  subject  him  to  liability. 

In  another  recent  decision  involving  an  injury  sustained 

in  the  scope  of  employment,  the  court,  after  considering  many 

of  the  issues  relevant  to  this  project,  concluded  that 

due  to  the  operation  of  the  workers '  compensation  laws,  a 

manufacturer  was  not  entitled  to  indemnity  from  an  employer 

37 
where  both  parties  were  at  fault  in  causing  the  injury. 

38 
Also,  in  Schweizer  v.  Elox  Division  of  Colt  Industries , 

it  was  held  that  a  workers '   compensation  carrier's  right 

to  reimbursement  against  a  manufacturer  was  not  barred 

by  the  employer's  negligence. 
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Finally,  New  Jersey  follows  the  rule  that 

a  person  must  be  a  foreseeable  plaintiff  in  order  to 

39 
recover  under  strict  liability.     In  contrast  to  Illinois, 

however,  it  appears  that  flew  Jersey  assumes  a  broad  view 

of  foreseeability  such  that  many  "bystanders"  who  are  injured 

40 
would,  in  all  probability,  be  allowed  to  recover. 


NEW  YORK 

The  products  liability  law  of  New  York  appears 
to  encompass  a  number  of  interesting  variations  which 
set  that  state  apart,  in  some  respects,  from  most 
jurisdictions.   First,  although  New  York  recognizes  a 
cause  of  action  sounding  in  "strict  products  liability", 
it  does  not  follow  the  Restatement  formula.   Instead, 

under  the  New  York  view  of  strict  products  liability,  as 

41 
formulated  in  Codling  v.  Paglia,    the  manufacturer  of  a 

defective  product  is  liable  to  any  person  who  is  injured  by 

that  product,  provided  that:   (1)  the  product  was  being 

used  for  its  intended  purpose;  (2)  if  the  person  injured 

was  the  user  of  the  product,  he  would  not,  by  exercising 

reasonable  care,  have  discovered  the  defect  and  perceived 

its  danger;  and  (3)  by  the  exercise  of  reasonable  care, 

the  person  injured  would  not  have  averted  the  injury.   The 
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majority  of  judges  on  the  Court  of  Appeals  have  recently 
reaffirmed  their  preference  for  the  Codling  standard  over 

that  of  §  402A.   See  Micallef  v.  Miehle  Co.,  Division  of 

42 
Miehle-Goss  Dexter ,  Inc. 

Also  in  the  Codling  case,  the  court  held  that 

"contributory  fault"  is  a  defense  to  an  action  for  "strict 

43 
products  liability."     As  seen  from  the  rule  of  strict 

products  liability  above,  the  contributory  fault  rule 

places  great  reliance  on  the  exercise  of  reasonable  care 

by  the  plaintiff.   In  the  Micallef  case,  in  fact,  the 

Court  of  Appeals  stated  flatly  that  "contributory  negligence 

44 
would  be  a  defense  in  cases  of  strict  products  liability." 

In  Micallef,  the  court  changed  the  New  York  rule 

that  the  openness  and  obviousness  of  the  danger  is  a  defense 

in  a  strict  products  liability  action.   Concluding  that 

the  "open  and  obvious"  defense  amounted  to  an  assumption 

of  risk  defense  as  a  matter  of  law,  the  court  held  instead 

that  the  manufacturer  must  avoid  an  unreasonable  risk  of 

harm  to  anyone  exposed  to  the  danger  when  the  product  is 

used  in  its  intended  manner  or  in  an  unintended  but  reasonably 

foreseeable  manner.   In  so  ruling,  the  court  finally  overruled 

45 
the  often  criticized  case  of  Campov.  Scofield. 

Another  case  which  has  been  recently  overruled 

46  . 
is  Mendel  v.  Pittsburgh  Plate  Glass  Co. ,     in  which  it 
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was  held  that  the  statute  of  limitations  in  products 
liability  cases  should  run  from  the  time  that  the  product 
was  sold,  and  not  from  the  date  of  the  occurrence  of  the 

injury.   With  the  decision  in  Victor son  v.  Bock  Laundry 

47 
Machine  Co. ,    the  Court  of  Appeals,  acknowledging  the 

widespread  criticism  of  the  Mendel  case,  concluded  that 

the  cause  of  action  accrues  at  the  time  of  the  injury. 

Of  primary  important  is  Dole  v.  Dow  Chemical  Co. , 

where  the  court  examined  the  "active-passive"  basis  of 

apportioning  liability  between  joint  tortfeasors  and  held 

that  apportionment  based  on  relative  fault  could  be  made, 

either  in  a  separate  action  or  through  third-party  procedures 

PENNSYLVANIA 

At  the  opposite  end  of  the  spectrum  from  the 
developing  New  York  law,  which  relies  heavily  on  the  exercise 
of  reasonable  care  in  certain  situations,  is  the  provocative 

statement  of  Chief  Justice  Jones  of  the  Supreme  Court  of 

49 
Pennsylvania,  in  Berkebile  v.  Brantley  Helicopter  Corp. , 

that  "the  'reasonable  man'  standard  in  any  form  has  no 

place  in  a  strict  liability  case."    This  view  springs 

from  the  earlier  decision  of  that  court  that  the  seller 

is  a  "guarantor"  of  the  safety  of  his  product.     The 
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Berkebile  case,  in  fact,  expressly  purports  to  clarify 
the  products  liability  law  of  Pennsylvania.   The  case 
supports  the  proposition  that  whether  the  seller  could 
have  foreseen  the  injury  involved  is  irrelevant. 

While  Berkebile 's  attempt  to  clarify  is  praise- 
worthy, the  decision  has  actually  had  just  the  opposite 
effect.   In  terms  of  guiding  those  federal  courts  obligated 
to  apply  Pennsylvania  law,  the  first  difficulty  is  that 
there  is  no  majority  decision.   More  troubling  are  apparent 
ambiguities  in  the  decision  which  leave  federal  courts 
in  doubt  as  to  whether  the  decision  supports  the  proposition 
that  it  is  no  longer  necessary  to  prove  that  a  product 
is  unreasonably  dangerous  to  recover  under  Pennsylvania 
law. 

Since  the  Berkebile  decision  is  of  such  recent 
vintage  that  its  effect  is  unlikely  to  have  been  felt  in 
many  reported  cases,  the  primary  reason  for  including 
Pennsylvania  as  a  sample  state  is  because  of  the  wealth 
of  state  and  federal  decisions  within  the  Third  Circuit 
which  apply  Pennsylvania  law  in  work-related  injury  cases. 

It  has  been  held,  for  example,  that  whether  a 
post-delivery  alteration  is  a  superseding  cause  turns  on 
the  foreseeability  of  the  alteration.   If  such  alteration 
was  reasonably  foreseeable,  it  would  constitute  a  superseding 
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53 
cause  only  if  negligently  implemented.     In  terms  of  a 

duty  to  warn,  there  is  no  such  duty  if  the  user  of  the 

54 
product  is  knowledgeable,    or  if  the  dangers  are  generally 

55 
known  in  the  profession.    Also,  where  the  dangerous 

condition  is  equally  within  the  knowledge  of  the  supplier 

56 
and  the  employer,  the  supplier  has  no  duty  to  warn. 


TEXAS 


Texas,  like  Arizona,  has  been  included  as  a 
sample  state  because  it  is  less  industrialized  than  most 
of  the  other  jurisdictions  that  have  been  selected.   Also 
like  Arizona,  Texas  appears  to  have  few  substantive 
variations  from  the  majority  rules  which  are  applied  in 
most  states. 

Texas  follows  the  §  402A  version  of  products 

liability  and  holds  that  a  manufacturer  is  not  an  insurer 

57 
of  his  product.     In  determining  whether  a  product  is 

defective,  the  risk  of  harm  must  be  weighed  against  the 

58 
utility  of  the  product.     The  manufacturer  need  not  produce 

the  safest  possible  product,  but  only  a  reasonably  safe 

59 
one.     The  mere  fact  of  an  unanticipated  intervening 

cause,  however,  does  not  relieve  the  manufacturer  of 

liability  if  his  product  is  unreasonably  dangerous. 


52 


A  defect  may  result  from  a  failure  to  warn, 

C.  "I 

as  well  as  from  faulty  manufacture  or  design.     There- 
fore, a  seller  has  a  duty  to  warn  of  reasonably  foreseeable 
dangers.    Moreover,  the  failure  to  warn  is  not  excused 

because  the  persons  exposed  to  the  danger  are  few  in 

.    63 
number . 

Like  most  jurisdictions,  Texas  holds  that 

continuing  to  use  a  product  after  discovering  a  defect 

constitutes  a  defense  to  strict  liability,  but  that  a 

64 
negligent  failure  to  discover  the  defect  is  no  defense. 

Thus,  a  user  cannot  assume  a  risk  of  which  he  is  not 

aware.     Unforeseeable  misuse,  however,  is  a  defense  which 

ft  ft 
is  available  to  the  manufacturer. 

In  terms  of  work-related  injuries,  whether  a 

design  is  unreasonably  dangerous  for  lack  of  a  safety 

device  is  partially  dependent  on  the  cost  of  the  device 

and  on  the  utility  of  the  product  if  the  device  were 

ft  7 

installed.     Employees  must  also  be  warned  of  those 

ft  ft 
dangers  of  which  they  may  not  be  aware. 


WISCONSIN 

Although  Wisconsin  has  fewer  decisions  than 
the  other  selected  states,  it  has  been  included  for  analysis 
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because  it  is  one  of  the  few  states  which  has  attempted 
to  apply  comparative  negligence  principles  in  products 
liability  cases. 

While  the  Supreme  Court  recognized  a  strict 
liability  cause  of  action  in  Dippel  v.  Sciano,    the  law 
of  strict  liability  in  Wisconsin  is  totally  dissimilar 
from  that  of  any  other  jurisdiction.   The  Wisconsin  court 
has  equated  strict  liability  with  negligence  per  se, 
thereby  grounding  the  law  of  products  liability  in  negligence 

While  deciding  all  products  liability  cases  on 
a  negligence  basis  may  arguably  be  a  reasonable  way  to 
proceed,  doing  so  while  still  purporting  to  recognize 
§  402A  leads  to  decidedly  untoward  results.   The  effect 
of  applying  "strict  liability"  as  a  form  of  negligence 
per  se  is  that  once  the  plaintiff  establishes  that  a 

product  is  defective,  the  manufacturer  then  is  allowed 

70 
to  prove  he  was  not  negligent  in  any  respect.     Thus, 

the  court  has  said  that  the  Wisconsin  rule  "impliedly 

qualifies"  §  402A(1) (a),  which  provides  that  the  Restatement 

rule  applies  although  the  seller  has  exercised  all  possible 

71  .  ... 

care.     This  interpretation  has  led  to  the  institution 

of  certain  questionable  doctrines.   The  foremost  of  these 

is  that  where  the  plaintiff  relies  solely  on  a  simple 
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negligence  theory  rather  than  on  the  "negligence"  theory 

arising  under  §  402A,  he  must,  nevertheless,  prove  that 

72 
the  defective  product  was  unreasonably  dangerous .     The 

fallacies  of  this  view  are  aptly  pointed  out  in  the 

73 
concurring  opinion  of  Justice  Heffernan  in  Greiten  v.  LaDow. 

Since  comparative  negligence  is  employed  in 

products  liability  cases,  the  plaintiff's  conduct  must  be 

considered  in  determining  apportionment  of  negligence  between 

74 
the  manufacturer  and  the  consumer.     The  comparative 

negligence  standard  is  also  applicable,  of  course,  in  cases 

75 
where  the  injury  was  received  in  the  course  of  employment. 

Thus,  issues  arise,  for  example.,  as  to  whether  an  employee's 

failure  to  heed  a  warning  renders  him  50%  negligent  as  a 

76 
matter  of  law.    An  employee's  awareness  of  a  hazard, 

however,  does  not  affect  the  apportionment  of  negligence 

77 
between  a  manufacturer  and  an  employer.     The  usual  rules 

also  appear  to  apply  in  duty  to  warn  cases  in  a  work-related 

78 
injury  context. 
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RESULTS  OF  THE  SURVEY 

I. 
Introduction 

The  absence  of  a  comprehensive  products  liability 
data  base  has  proven  to  be  a  significant  hindrance  to  persons, 
both  public  and  private,  who  desire  an  explanation  for  the 
"products  liability  crisis."   In  order  to  make  a  sound  and 
well-reasoned  analysis  of  the  problem,  it  may  be  taken  as  a 
given  that  one  must  first  understand  the  full  spectrum  of 
facts. 

In  the  following  report,  The  Research  Group  has 
performed  a  broad-based,  comprehensive  collection  of  litigation 
data  specifically  related  to  products  liability  cases.   No 
sophistocated  statistical  analysis  has  been  performed — such 
an  analysis  may  not  even  be  possible,  given  certain  varia- 
tions in  the  data  population  base  and  in  the  collection 
methodology;  however,  much  of  the  data  does  permit  a  number 
of  important,  general  conclusions  on  numerous  aspects  of 
products  liability  litigation. 

Our  reported  findings  are  in  two  main  sections. 
The  first  deals  with  the  findings  of  eight  sample  states  as 
a  group,  and  is  useful  in  providing  basic  information  as  to 
generalized  trends  in  products  liability  cases.  The  second 
section  involves  a  state-by-state  breakdown  of  the  data  and 
is  relevant,  in  a  limited  way,  in  comparing  the  trends  between 
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the  eight  states.   While  the  statistical  data  cannot  reflect 
a  particular  rule  of  law  in  a  given  state,  it  is  useful  in 
showing  the  general  approach  of  the  courts.   In  that  connection, 
it  should  be  noted  that  the  internal  law  of  a  state  on  any 
given  issue  is  often  inconsistent,  particularly  where  the 
highest  state  court  has  not  resolved  the  issue. 

II. 
Methodology 
Cases  Involved  in  the  Sample 

Our  survey  involved  the  collection  of  data  with 
respect  to  products  liability  litigation  from  the  reported 
decisions  of  the  courts  of  eight  sample  states.   Assuming 
that  the  case  finding  process  was  100%  effective,  the  sample 
included  all  cases  dealing  with  personal  injuries  caused  by 
defective  or  unreasonably  dangerous  products,  in  which 
decisions  were  rendered  between  1965  and  1976  in  the  following 
courts : 


Arizona 


California 


Illinois 


New  Jersey 


Supreme  Court 
Court  of  Appeals 

Supreme  Court 

Court  of  Appeals 

Appellate  Department,  Superior  Court 

Supreme  Court 
Appellate  Courts 

Supreme  Court 

Superior  Court  (Appellate  Division, 
Chancery  Division,  Law  Division) 
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New  York        -  Court  of  Appeals 

Supreme  Court,  Appellate  Division 

Supreme  Court 

N.Y.  City  Court  and  County  Courts 

Pennsylvania    -  Supreme  Court 

Commonwealth  Court 
Superior  Court 
County  Courts 

Texas  -  Supreme  Court 

Court  of  Civil  Appeals 

Wisconsin       -  Supreme  Court 

All  federal  courts  in  each  sample 
state. 


The  appearance  of  a  court  in  this  list  does  not 
imply  that  any  decisions  of  that  court  are  necessarily  in- 
volved in  the  sample.   Rather,  assuming  complete  efficiency 
in  both  the  sample's  own  case  finding  process  and  in  the 
operation  of  the  law  book  publishers  in  preparing  digests 
for  the  states  involved  in  the  sample,  all  decisions  of  courts 
on  the  list  involving  actions  to  recover  for  personal  injury 
in  a  products  liability  context  after  1964  are  included  in 
the  sample. 

Case  Finding  Process 

The  case  finding  process  began  with  a  search 
through  Vale's  Pennsylvania  Digest.   Pennsylvania  was  chosen 
as  a  starting  point  because  a  preliminary  study  indicated 
that  Pennsylvania  had  the  most  products  liability  cases  and 
it  was  considered  necessary  to  know  the  maximum  number  of 
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cases  which  might  be  involved  in  the  sample.   First,  all 

cases  digested  under  all  products  liability  key  numbers 

were  recorded,  using  a  system  designed  to  avoid  duplication 

of  cases.   Second,  reference  was  made  to  the  lists  of  key 

numbers  under  each  of  the  digest  topics  noted  in  the  products 

liability  scope  note  under  "Subjects  Excluded  and  Covered  by 

Other  Topics,"  namely: 

Bailment  Weapons 

Aviation  Food 

Automobiles  Gas 

Drugs  and  Narcotics  Poisons 

Electricity  Contracts 

Explosives  Sales 

To  the  extent  that  any  particular  key  number  seemed  appro- 
priate to  the  inquiry,  the  headnotes  of  cases  under  that  key 
number  were  read  and,  if  relevant,  the  case  was  recorded. 
Also,  each  of  these  other  topics  was  checked  in  the  Descrip- 
tive Word  Index  to  find  products  liability  related  subjects. 
Third,  all  parallel  key  numbers  listed  under  Products  Lia- 
bility in  the  Descriptive  Word  Index  were  checked. 

As  each  relevant  case  was  recorded,  the  key  number 
under  which  the  particularly  relevant  headnote  was  listed  was 
also  recorded.   After  the  case  finding  process  was  completed, 
all  the  key  numbers  under  which  relevant  headnotes  had  been 
found  were  compiled.   The  result  was  a  list  of  about  40  key 
numbers,  not  including  the  subject  of  products  liability. 
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This  was  felt  to  be  too  cumbersome,  and  unnecessarily  long — 

unnecessarily,  because  the  vast  majority  of  cases  listed 

more  than  one  relevant  key  number.   The  list  was  eventually 

cut  down  to  19,  including: 

Products  Liability,  plus 

Automobiles  16 

Aviation  13 

Contribution  5(4) 

Drugs  &  Narcotics  17,  18,  19 

Evidence  150,  155 

Indemnity  13.1(3) 

Negligence  27,  121.1(b),  134(4) 

Poisons  6 

Sales  255,  278,  427,  431 

Torts  14.1,  27 

This  list  was  used  as  the  basis  for  the  case  finding  process. 

The  West  Digests  for  each  sample  state  were  then 
processed  through  this  list.   In  California,  Illinois  and 
New  York  (where  the  West  Digests  seemed  to  miss  some  or  all 
federal  court  cases) ,  Modern  Federal  Practice  Digest  and 
Federal  Practice  Digest  2d  were  consulted.   The  digests  were 
updated  with  the  most  thorough  West  Advance  Sheet  for  the 
state.   This  updating  was  done  three  times  during  the  collection 
phase,  the  last  on  September  29,  two  days  prior  to  the  com- 
pletion of  data  collection.   The  following  list  indicates 
the  last  advance  sheet  inspected  for  each  state: 

F.2d  (All  States)         through  #36  (537  F.2d  553) 

F.  Supp.  (All  States)     through  #36  (415  F.  Supp.  403) 
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A. 2d  (Pa.,  N.J.)  through  #38  (362  A. 2d  544) 

Cal.  Rptr.  (Cal.)  through  #38  (132  Cal.  Rptr.  376) 

N.E.2d  (111.)  through  #37  (352  N.E.2d  696) 

N.W.2d  (Wise.)  through  #38  (244  N.W.2d  764) 

N.Y.S.2d  (N.Y.)  through  #37  (386  N.Y.S.2d  563) 

P. 2d  (Ariz.)  through  #38  (553  P. 2d  224) 

S.W.2d  (Tex.)  through  #37  (539  S.W.2d  250) 

Pennsylvania  required  a  more  lengthly  updating  pro- 
cess, due  to  the  fact  that  its  county  court  decisions  are 
reported  and  available,  but  seldom  are  reported  in  the  Atlantic 
Reporter  2d.   The  assumption  was  made  that  all  county  court 
decisions  reported  before  January  1,  1976,  were  included  in 
Vale's  Pennsylvania  Digest  (several  post- January  1,  1976 
cases  were  so  included) .   For  each  county  reporter,  all  ad- 
vance sheets  (in  most  cases,  weekly)  from  January  1,  1976  to 
September  18,  1976  were  checked  for  relevant  cases.   The 
Pennsylvania  survey  is  probably  the  most  complete  of  the  eight. 

There  are  two  problems  with  the  methodology  that 
were  caused  primarily  by  time  constraints.   First,  an  assumption 
was  indulged  that  the  Pennsylvania  key  numbers  would  cover 
every  products  liability  case  occurring  in  other  states,  so 
that  there  would  be  no  products  liability  case  in  another  state 
which  would  be  identified  by  a  different  key  number.   Second, 
it  was  assumed  that  the  employees  of  the  West  Publishing 
Company,  responsible  for  assigning  key  numbers  to  the  head- 
notes  of  the  cases  in  the  various  states,  would  be  of  a  like 
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mind  and  would  assign  such  numbers  uniformly.   Ideally, 
each  state  should  have  been  approached  afresh,  in  the  manner 
of  the  Pennsylvania  search.   Although  we  have  not  attempted 
to  identify  an  error  factor  that  could  be  associated  with 
these  assumptions,  we  are  confident  that  it  would  be  minimal. 

A  more  general  problem  with  the  data  mehtodology 
relates  to  the  data  base.   Whether  the  data  base  is  a  valid 
reflection  of  the  total  number  of  cases  litigated  or  settled 
within  the  states  is  unclear.   There  is  no  available  informa- 
tion to  assist  in  drawing  a  conclusion  whether  appellate  cases 
differ  from  all  cases  filed,  in  terms  of  product  class,  com- 
plexity of  legal  issues,  or  size  of  damage  award.   It  seems 
inprudent  to  speculate,  then,  as  to  how  the  sample  differs 
from  all  products  cases  which  are  filed. 


Data  Collection 

Data  was  collected  by  a  team  of  lawyers  and  law 
students  utilizing  a  data  collection  work  form  designed  to 
facilitate  key  punching  for  computer  analysis.   This  work 
form,  showing  the  entire  data  collection  breakdown,  is  in- 
cluded as  Appendix  A  to  this  subchapter.   Also  included  as 
Appendix  B  are  the  instruction  sheets  used  by  researchers 
collecting  the  data.   The  form  and  accompanying  instructions 
should  explain  what  data  has  been  collected  and  aid  one 
generally  in  understanding  what  assumptions  have  been  allowed 
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in  the  data  collection  process. 

In  general,  data  was  collected  in  the  following 
categories  (in  parentheses  is  referenced  the  equivalent 
data  collection  sheet  item  number) : 

1.  Was  the  case  tried  in  a  state  or  federal 
court?  (8) 

2.  What  was  the  product  class?  (9-10) 

3.  Identify  the  plaintiff,  the  defendant,  and 
third-parties  (indicate  whether  the  plaintiff 
is  the  injured  party) .  (13-14) 

4.  Year  of  manufacture  of  product.  (35-36) 

5.  Year  of  injury.  (37-38) 

6.  Year  of  decision.  (39-40) 

7.  Was  the  injury  work-related?  (41) 

8.  Where  was  the  forum?  (42-46) 

9.  Was  the  trial  a  jury  trial  or  non-jury 
trial?  (47) 

10.  Classify  the  alleged  product  defeat.  (48-50) 

11.  Who  prevailed?  (51) 

12.  Did  a  statute  limit  the  amount  of  recovery?  (52) 

13.  What  was  the  amount  of  damages?  (53-115) 

14.  Were  damages  at  issue  on  appeal?  (116) 
There  were  few,  if  any  problems  associated  with 

identifying  the  court  involved,  the  year  of  manufacture 
(assuming,  of  course,  that  the  year  of  manufacture  appeared 
as  information  in  the  written  opinion) ,  and  the  year  of 
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decision.   Within  the  other  categories,  however,  some  explana- 
tion is  appropriate;  and  within  a  few,  caveats  should  be  noted 
These  other  categories  will  be  discussed  in  the  order  in 
which  they  appear  on  the  data  collection  work  form. 

It  must  be  noted  that  not  every  item  of  information 
sought  was  to  be  found  in  the  reported  opinions.   For  this 
reason,  there  are  large  numbers  of  "not  available"  or  "not 
identifiable"  responses  reflected  in  the  statistics  generated. 
Even  basic  information  such  as  what  the  product  involved  was 
in  certain  cases  not  determinable  from  the  opinion. 


Product  class 

Under  product  class  twenty-four  products  categories 
were  identified  based  on  the  Preliminary  Study  by  the  Bureau 
of  Domestic  Commerce.   Although  there  might  have  been  numerous 
more,  a  generalized  breakdown  seemed  appropriate  in  view  of 
the  time  and  space  constraints.   Those  chosen  generally 
comport  with  major  key  number  divisions  in  legal  publications 
(although  several  more  were  added  because  of  significant 
litigation  activity).   In  general,  these  categories  were 
sufficient  to  include  over  90%  of  the  products  involved. 

One  area  of  possible  confusion  under  product  class 
involves  our  decision  to  include  under  a  specific  product 
category  all  related  products.   Thus  defective  tires  were 
included  under  "Automobiles,  trucks,  and  motorcycles." 
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Accordingly,  in  most  cases  it  would  be  impermissible  for 

one  to  draw  conclusions  under  product  class  relating  to  a 

single  category  of  manufacturer. 

There  were  several  blood  transfusion  cases.   These 

did  not  fit  within  any  specific  category.   Rather  than  list 

them  under  "Other,"  we  chose  to  list  them  as  "Health,  medical 

and  hospital  supplies." 

Identify  the  primary  plaintiff,  the  de- 
fendant, and  third  parties  (indicate 
whether  the  plaintiff  is  the  injured 
party) . 

This  is  actually  a  summary  statement  of  four  separate 
questions  on  the  data  collection  work  form.   Nine  different 
person  classifications  other  than  "injured  party"  are  allowed, 
including  employer,  lessor,  installer,  retailer,  wholesaler, 
manufacturer,  supplier,  workman's  compensation  insurance 
carrier,  and  other  insurance  carriers. 

Only  one  "primary"  plaintiff  was  chosen.   If  there 
were  two  plaintiffs,  the  secondary  plaintiff  was  categorized 
as  a  "third  party  plaintiff,"  even  though  no  third  party 
action  may  have  been  involved.   When  there  was  more  than  one 
plaintiff,  it  was  not  always  easy  to  decide  which  one  should 
be  considered  primary.   The  sole  criterion  we  used  was  which 
plaintiff  had  the  more  significant  role  in  the  case.   In 
an  undefined,  but  small  number  of  cases  this  choice  was 
arbitrary,  and  therefore  entirely  subjective.   There  were  a 
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sizeable  number  of  cases,  on  the  other  hand,  in  which  second 
plaintiffs  were  relegated  to  the  third  party  category,  even 
though  no  third  party  claims  were  involved  (again,  the  actual 
number  is  undefined) .   This  would  color  significantly  any 
general  conclusions  on  third  party  actions  that  one  might 
want  to  draw  from  this  study. 

Another  problem  was  the  observation  by  many  of  our 
researchers  that  a  number  of  cases  did  not  mention  who  all 
of  the  parties  were,  or  even  how  many  parties  were  involved. 
Also,  no  satisfactory  method  of  dealing  with  parties  dis- 
missed from  the  action  was  ever  devised.   If  a  party  was  dis- 
missed at  the  outset  and  the  case  continued  on  with  other 
parties,  the  early-dismissed  party  was  ignored — not  noted 
on  the  work  form.   However,  if  the  reported  decision  con- 
cluded that  a  certain  defendant  was  in  no  way  liable  to  the 
plaintiff  and  that  the  cause  of  action  should  be  dismissed, 
the  defendant  was  noted. 

Finally,  the  blood  transfusion  cases  caused  problems 
again,  this  time  because  the  numerous  defendants  did  not 
readily  fit  into  our  list  of  classes  of  people.   Normally 
included  under  the  defendant  heading  in  such  cases  were  the 
doctor,  medical  technician,  hospital,  and  county  blood 
bank — these  were  all  listed  as  "Other." 
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Year  of  injury 
The  year  of  injury  presented  a  problem  in  a  single, 
narrow  context,  and  only  in  a  small  (but  undefined)  number  of 
cases.   If  the  injury  developed  over  a  period  of  time,  the 
year  of  injury  was  listed  as  the  last  year  of  development, 
rather  than  the  first. 

Was  the  injury  work- related? 
In  several  cases  the  issue  was  not  relevant,  but  the 
facts  of  the  case  provided  arguments  for  either  position;  e.g. , 
a  car  accident  occurred  while  traveling  to  work.   Accordingly, 
a  degree  of  subjective  judgment  is  introduced  on  that  point. 
The  error  involved  might  tend  to  balance  out;  however,  one 
could  not  draw  any  general  conclusion  using  this  question, 
with  respect  to  workers1   compensation  issues  without  first 
discounting  the  number  of  cases  that  are  not  germaine.   We 
can  provide  no  factor  for  doing  so  at  the  present  time. 

Where  was  the  forum? 

We  provided  five  possible  yes/no/NA  answers  for 
this  question:   the  state  of  manufacture;  the  state  of  sale; 
the  state  in  which  the  injury  occurred;  the  home  state  of 
the  plaintiff;  and  the  corporate  headquarters  of  the  de- 
fendant. 

One  should  expect  some  speculation  in  these  answers; 
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for  example,  where  the  case  caption  mentioned  a  "foreign 
corporation,"  we  allowed  a  "NO"  check  for  corporate  head- 
quarters of  defendant.   In  a  limited  number  of  cases  involving 
a  person  injured  in  the  course  of  his  employment,  we  have 
reason  to  believe  that  some  researchers  assumed  that  the 
place  of  employment  was  the  plaintiff's  home  state. 

Was  the  trial  a  jury  trial  or  a  non- 
jury trial? 

Directed  verdicts  caused  problems  here.   We  put 

"YES"  if  a  case  was  heard  by  the  jury,  then  taken  away  after 

the  parties  rested. 

Classify  the  alledged  defect  in  the 
product 

Six  possibilities  were  offered:   Manufacturing  defect, 
design  defect,  failure  to  warn,  unavoidably  unsafe  product, 
and  failure  to  inspect  and  other.   More  than  one  of  these 
could  be  checked.   Two  potentially  substantial  problems  are 
presented  in  this  data.   First,  the  data  does  not  focus  on 
the  basis  of  the  decision;  rather,  it  focuses  on  allegations. 
One  might  use  for  cross  tabulation  purposes  only  those  cases 
won  by  the  plaintiff,  bargaining  in  the  process,  on  the 
probability  that  decisions  are  generally  favorable  on  all 
allegations  when  they  favor  the  plaintiff.   However,  we  have 
no  basis  for  making  this  assumption. 

A  second  problem  occurs  if  one  wishes  to  use  the 


72 


data  for  statistics  on  the  variety  of  allegations  involved; 
often  courts  discuss  only  one  allegation,  when  there  are 
actually  several. 

Who  prevailed? 
Here  a  problem  is  created  if  one  wishes  to  identify 
the  prevailing  defendant  by  type.   Where  there  were  multiple 
defendants  there  was  no  way  to  distinguish  between  those 
liable  and  those  not  liable. 

Damages 
Damages  were  initially  broken  down  into  special, 
general,  and  punitive  (general  damages  were  broken  down  into 
a  number  of  sub-categories,  including  damages  for  pain  and 
suffering) .   Because  of  some  confusion  concerning  the  de- 
finition of  special  damages  and  the  limited  number  of  cases 
in  which  such  damages  were  awarded,  we  included  damages 
listed  under  the  heading  with  the  "Other"  sub-category  of 
general  damages  and  deleted  special  damages  as  a  separate 
category.   The  damages  questions  were  also  confused  by  the 
artificial  removal  of  plaintiffs  in  Question  11-12  (2  persons 
injured  in  auto  accident,  ignore  one) .   As  a  rule,  if  two 
parties  recovered,  the  higher  damages  were  reported,  which 
affects  any  averaging  of  damages.   Moreover,  courts  seldom 
broke  down  figures.   Finally,  if  damages  were  reduced  on 
appeal,  there  was  no  way  of  telling  why  or  by  how  much. 
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III. 
Findings 
The  Sample  States  as  a  Group 

The  forum 
Of  the  655  cases  in  the  survey,  509,  or  78%,  were 
tried  in  state  court.   Only  22%  were  tried  in  federal  court. 

Product  class 

Of  the  24  product  classes  specified,  the  product 
which  is  most  frequently  the  subject  of  litigation  is  the 
automobile  or  a  part  of  the  automobile  (192  cases) .   The 
next  most  frequent  class  is  assembly  line  and  other  industrial 
type  machinery  or  components  (57  cases) .   These  are  followed 
by  construction  and  loading  equipment  (including  cranes  and 
other  hoisting  apparatus) ,  and  escalators  (28  cases) ;  ladders 
and  scaffolds  (27  cases);  chemicals  other  than  adhesives, 
paints,  solvents  and  cleaning  products  (23  cases);  and  imple- 
ments (18  cases) . 

When  product  class  is  compared  to  growth  of  liti- 
gation data,  it  may  be  seen  that  automobiles  and  industrial 
products  account  for  much  of  the  increase  in  case  load.  Of 
the  655  cases  in  the  study,  the  year  of  the  latest  decision 
was  in  the  1971-1976  period  in  413,  or  63%,  of  the  cases. 
Only  37%  of  the  cases  were  disposed  of  in  the  1965-1970 
period: 
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TABLE   A 
KEY  STATISTICAL  BREAKDOWN: 
Trend:   Product  Class 


Product  Class  Cases 

1965-1970 

1971-1976 

Chemical 

18 

15 

Containers 

10 

8 

Machinery  and  Tools 

28 

63 

Recreational 

11 

11 

Automobiles 

54 

138 

This  breakdown  comports  with  the  figures  gathered  by  the  Admin- 
istrative Office  of  the  United  States  Courts  and  the  Judicial 
Department  of  Connecticut  to  the  effect  that  products  litiga- 
tion is  on  the  increase. 

Parties 
In  96%  of  all  products  cases  surveyed,  the  primary 
plaintiff  was  the  injured  party,  rather  than  another  party 
who  was  attempting  to  recoup  some  or  all  of  the  losses  that 
had  already  been  paid  to  the  injured  party.   As  might  be 
expected,  the  manufacturer  was  a  defendant  in  the  great 
majority  of  the  cases — 79%.   The  retailer  was  a  defendant 
in  33%  of  the  cases.   Others  were  sued  infrequently.   The 
employer  was  listed  as  a  defendant  in  4%  of  the  cases,  the 
lessor  in  3%,  the  installer  in  5%,  the  wholesaler  in  5%, 
and  the  manufacturer's  supplier  in  5%.   The  workers'  compen- 
sation insurance  carrier  and  other  insurance  carriers  were 
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typically  not  involved  as  defendants.   The  cumulative  fre- 
quency of  occurrence  exceeds  100%  due  to  the  fact  that 
multiple  responses  were  permitted  on  this  question. 

Parties  other  than  the  plaintiffs  and  original 
defendants  were  involved  in  19  8,  or  30%,  of  the  cases.   The 
third-party  plaintiff  category  was  led  by  the  manufacturer, 
which  became  a  third-party  plaintiff  in  76  cases,  or  15% 
of  the  cases  in  which  it  was  an  original  defendant.   The 
retailer  also  became  a  third-party  plaintiff  in  very  few  of 
the  cases  in  which  it  was  involved  as  an  original  defendant— 
35  of  216,  or  16%. 

The  most  frequent  third-party  defendant  was  again 
the  manufacturer,  which  was  named  as  a  third-party  defendant 
in  64  of  the  cases.   The  employer  was  named  as  a  third-party 
defendant  in  50  of  the  655  cases — only  8%. 

Year  of  Manufacture 

Of  the  209  cases  which  stated  the  year  that  the 
product  was  manufactured,  the  median  date  was  1963.   Ten  per- 
cent of  the  date  of  manufacture  sample  involved  equipment 
manufactured  in  1955  or  earlier.   Only  four  percent  involved 
equipment  manufactured  in  1950  or  earlier. 

One  would  conclude  on  this  basis  that  relatively 
few  cases  in  the  sample  involved  injuries  resulting  from 
older  products.   However,  if  automobile  related  cases  are 
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withdrawn,  the  basis  for  drawing  such  a  conclusion  is  not  as 
strong.   One  hundred  twenty-five  of  the  cases  were  automobile 
related.   Of  the  remaining  21%  involved  equipment  manufactured 
in  1955  or  earlier,  and  10%  involved  equipment  manufactured 
in  1950  or  earlier.   The  automobile  product  class  spread  is 
from  1954  to  1972,  while  the  non- automobile  product  class 
spread  is  from  1916  to  1972. 

Year  of  injury 
In  the  484  cases  which  provided  the  year  of  the 
injury,  the  median  date  was  1966.   It  was  possible,  in  30% 
of  the  cases ,  to  compare  the  interval  between  the  year  of 
manufacture  and  the  year  of  injury  for  several  product  classes 
within  a  period  of  ten  years.   As  shown  in  Table  B,  most 
automobile  cases  occurred  shortly  after  manufacture,  while 
cases  related  to  machinery  were  spread  throughout  the  period, 
with  nearly  one-third  involving  injuries  occurring  ten  or 
more  years  after  manufacture  and  about  15%  involving  injuries 
from  products  more  than  20  years  old.   Other  classes  showed 
no  significant  patterns. 

(See  Table  B  on  the  Following  Page) 
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Year  of  decision 
For  cases  in  which  decisions  were  reported  more 
than  once,  the  latest  decision  was  selected  for  sampling 
purposes.   As  noted  in  the  results  concerning  product  class, 
63%  of  the  post-1965  decisions  fell  within  the  1971-1976 
period.   There  was  a  71%  increase  in  litigation  from  the 
1965-1970  period  to  the  1971-1976  period. 

Work-related  injuries 
With  work-related  injuries  defined  to  encompass 
more  than  workplace- suffered  injuries — a  truck  driver  who  has 
an  accident  has  suffered  a  work-related  injury — roughly  half 
of  the  products  cases  were  categorized  as  involving  work- 
related  injuries.   In  the  581  cases  in  which  it  could  be 
ascertained  whether  the  injury  was  work-related,  283  responses 
were  positive,  while  298  were  negative.   As  shown  in  Table  C, 
the  percentage  of  work-related  injuries  rose  only  slightly 
in  the  1971-1976  period.   While  work-related  injuries  accounted 
for  46%  of  the  cases  in  1965-1970  period,  they  represented 
slightly  more  than  50%  of  the  cases  in  the  later  time  period. 
In  contrast,  cases  involving  machinery  and  tools  rose  sharply 
over  the  two  periods.  See  Table  A,  supra. 
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101 

182 

118 

180 

46% 

50% 

TABLE   C 
KEY  STATISTICAL  BREAKDOWN: 
Trend  in  Work-Related  Injuries 

Total  Sample 
1965-1970    1971-1976     (1965-1976) 

Cases  stating  whether   -      219         362  581 

injury  was  work-related 

Yes  101  182  283 

No  118  180  298 

Percentage  of  work- 
related  injuries 


When  broken  down  by  product  class,  the  significant 
proportion  of  work-related  injuries  occur  in  the  chemical 
and  machinery  categories.   As  might  be  expected,  injuries 
were  largely  non-work-related  in  the  automotive  and  recreation 
areas. 

TABLE   D 

KEY  STATISTICAL  BREAKDOWN: 

Work-Related  Injury  Profile  by 
Product  Class 


Chemi-    Con-  Recrea-    Automo- 

cal     tainer   Machinery     tion      five 


Yes 

20 

5 

77 

1 

47 

No 

12 

12 

11 

20 

105 

N/A 

1 

1 

3 

1 

40 
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The  forum 
The  forum  was  most  often  located  in  the  state  of 
injury,  followed  by  the  home  state  of  plaintiff  and  then  by 
the  state  of  sale.   The  forum  was  less  often  located  in  the 
manufacturer's  state.   A  "Yes"  or  "No"  answer  could  be  given 
for  each  forum. 


TABLE  E 


KEY  STATISTICAL  BREAKDOWN: 


Forum 


State  of  Manufacture 
of  the  Product 


State  of  Sale 


State  in  Which  the 
Injury  Occurred 


Home  State  of  the 
Plaintiff 


Corporate  Headquarters 
of  the  Defendant 


Yes 
22 

178 
346 

184 

65 


No 
72 

8 
130 

8 

66 


Unidentified 


560 


466 
276 

459 

520 
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Jury  or  non-jury  trial 
Of  the  552  cases  which  indicated  whether  the  case 
was  heard  by  a  jury,  411,  or  74%  were  so  heard.   Of  the  141 
remaining  cases,  73  were  disposed  of  prior  to  trial  and  68 
involved  non-jury  trials.   Thus,  of  the  cases  that  proceeded 
to  trial,  86%  were  heard  by  juries.   Where  the  plaintiff 
was  the  injured  party,  87%  of  the  cases  which  proceeded  to 
trial  were  heard  by  a  jury.   Only  6  2%  of  the  cases  where  the 
injured  party  was  not  the  plaintiff  were  jury  trials,  however, 


TABLE   F 

KEY  STATISTICAL  BREAKDOWN 
Jury  Trials  by  Type  of  Plaintiff 


Type  of  Trial 

Jury  trial 

Non-jury  trial 

Occurrence  of 
jury  trials 


All  Other  Classes 

Injured  Party 

of  Plaintiffs 

398 

13 

60 

8 

87% 

62% 

There  is  also  a  growing  trend  toward  jury  trials. 
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TABLE  G 

KEY  STATISTICAL  BREAKDOWN 
Jury  Trial  Trend 

Percentage 
Type  of  Trial        Pre-1971       1971  and  later       Increase 


Jury 


153  258  +69' 


Non-jury  30 


38  +27% 


Type  of  defect 

With  allegations  of  defect  types  categorized  as 
manufacturing  defects,  design  defects,  failure  to  warn, 
unavoidably  unsafe  products,  failure  to  inspect  and  "other," 
the  sample  showed  that  the  cases  were  evenly  split  between 
allegations  of  manufacturing  and  design  defects.   While  allega- 
tions of  a  design  defect  appeared  in  259  cases,  there  were 
243  cases  involving  manufacturing  defects.   Failure  to  warn 
was  alleged  in  130  cases,  failure  to  inspect  in  40  cases,  and 
an  unavoidably  unsafe  product  was  alleged  to  be  "defective" 
in  31  cases. 

When  the  type  of  defect  was  compared  with  product 
class,  the  most  interesting  results  involved  machinery  and 
chemicals.   While  there  were  64  allegations  of  defective 
design  machinery,  there  were  only  28  allegations  of  defective 
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manufacture.   In  the  case  of  chemical  products,  22  of  the 
cases  involved  a  failure  to  warn  allegation,  while  only  five 
cases  alleged  either  a  manufacturing  or  design  defect. 
(See  Table  H  on  the  Following  Page) 
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Table  J  shows  the  trend  in  allegations  of  type  of 
defect.   The  smallest  increase  has  occurred  in  allegations 
of  unavoidably  unsafe  products. 


TABLE    I 

KEY  STATISTICAL  BREAKDOWN 
Trend  in  Types  of  Defects 


Total  Cases  in 
Sample 

Manufacturing 
Defect 

Design  Defect 

Failure  to 
Warn 

Product  Un- 
avoidably 
Unsafe 

Failure  to 
Inspect 


1965-1970 
242 

88 

85 

54 

15 
14 


1971-1976 
413 

155 
174 

86 

16 
26 


Total  Sample 
(1965-1976) 


655 


243 
259 

130 

31 
40 


Disposition 
Of  the  cases  which  were  decided  on  the  merits,  the 
plaintiff  prevailed  in  200,  or  51%,  while  the  defendant  pre- 
vailed in  189,  or  49%.   If  the  12  cases  in  which  the  action 
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was  barred  due  to  its  procedural  posture  are  added  to  the 
defendant's  column,  the  split  is  nearly  even  between  plain- 
tiffs and  defendants.   A  full  254  cases,  or  39%  of  the  sample, 
were  remanded  by  the  appellate  court  for  further  proceedings. 
The  result  differs  somewhat  from  the  MAPI  survey  and  the 
Illinois  Jury  Verdict  Report,  which  showed  that  a  somewhat 
smaller  percentage  of  products  cases  resulted  in  judgments 
for  plaintiffs  in  the  1970-1975  period.   However,  it  does 
conform  to  the  results  found  in  the  survey  of  downstate  Illinois 
cases,  where  plaintiffs  prevailed  in  49%  of  the  actions. 

In  instances  where  it  was  possible  to  compare  the 
disposition  of  the  case  with  the  jury  or  non-jury  trial 
data,  the  results  indicated  that  the  plaintiff  prevailed  on 
the  merits  in  60%  of  the  jury  trials.   The  defendant,  on 
the  other  hand,  prevailed  in  56%  of  the  non-jury  trials.   This 
figure  may  be  misleading,  however,  as  someone  other  than  the 
injured  party  is  frequently  the  plaintiff  in  non-jury  trials. 

TABLE   J 
KEY  STATISTICAL  BREAKDOWN: 
Disposition  by  Jury 

Plaintiff    Defendant 
Jury  Trial  177  120 

Non-Jury  Trial  14  18 
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In  terms  of  the  relation  between  the  disposition 
of  the  case  and  the  type  of  defect,  plaintiffs  prevail  more 
frequently  in  manufacturing  defect  cases  than  in  design 
defect  cases.  While  the  plaintiff  prevailed  in  58%  of  the 
manufacturing  defect  cases,  the  defendant  prevailed  in  54% 
of  the  design  defect  cases.  The  defendant  also  won  51%  of 
the  failure  to  warn  cases. 


TABLE 


K 


KEY  STATISTICAL  BREAKDOWN 

Disposition  by  Type  of 
Defect 


Mfg.  Defect 

Design  Defect 

Failure  to  Warn 

No  Defect;  Product 
Unavoidably  Unsafe 

Failure  to  Inspect 


Plainti 

ff 

Defendant 

88 

64 

74 

86 

39 

41 

5 

11 

18 


10 


The  trend  of  disposition  shows  a  slight  move  to- 
ward the  plaintiff  in  the  more  recent  cases.   While  the 
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defendant  prevailed  in  51%  of  the  cases  in  1965-1970  period, 
the  plaintiff  won  53%  of  the  cases  in  the  1971-1976  period. 


TABLE    ^ 

KEY  STATISTICAL  BREAKDOWN 
Trend  in  Disposition 


1965-1970 

1971-1976 

Total  Cases  in 

242 

413 

Sample 

Plaintiff  Prevails 

68 

132 

Defendant  Prevails 

70 

119 

Procedural 

5 

7 

Remanded 

99 

155 

Total  Sample 
(1965-1976.) 


655 

200 

189 

12 

254 


Statutory  limit  on  recovery 
Of  the  entire  sample,  only  one  case  involved  a 
statute  that  limited  recovery  to  a  prevailing  plaintiff. 
California's  wrongful  death  statute  precludes  recovery  for 
pain  and  suffering. 

Damages 
Data  involving  damages  was  extracted  only  from  those 
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cases  in  which  the  plaintiff  ultimately  prevailed.   If  a 
verdict  for  the  plaintiff  was  reversed  on  appeal,  for  example, 
the  damages  data  was  not  considered.   Information  on  damages 
was  provided  in  157  of  the  cases  in  which  the  plaintiff  pre- 
vailed.  Very  few  of  these  cases,  however,  broke  down  the 
damages  by  type.   No  meaningful  figures  can  be  offered,  for 
example,  on  damages  awarded  for  pain  and  suffering.   The 
average  damage  award  in  the  157  cases  was  $181,401.   The 
trend  is  clearly  in  the  direction  of  recovery  of  greater 
damages  by  injured  parties.   While  the  average  damage  award 
was  $104,202  in  the  1965-1970  period,  the  average  award  in 
the  1971-1976  period  was  $221,514.   Again,  this  finding  com- 
ports with  the  Illinois  Jury  Verdict  Report,  which  showed  a 
significant  recent  increase  in  damage  awards. 


TABLE    M 


Total  Cases  in 
Sample 

Cases  Awarding 
Damages 


KEY  STATISTICAL  BREAKDOWN: 
Trend  in  Damages:   Dollars 

1965-1970    1971-1976 


242 


55 


413 


102 


Average  Damages   $   104,202    $    221,514 


Total  Sample 
(1965-1976) 

655 


157 


$    181,401 
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TABLE    N 

KEY  STATISTICAL  BREAKDOWN 
Trend:  Total  Damages 


Total  Damage  Category 
0  -  7,500 
7,500  -  18,000 
18,000  -  35,000 
35,000  -  50,000 
50,000  -  65,000 
65,000  -  90,000 
90,000  -  150,000 
150,000  -  250,000 
250,000  + 


Pre-1971 

Post 

'70 

Total 

10 

11 

21 

8 

7 

15 

6 

9 

15 

8 

6 

14 

5 

5 

10 

2 

13 

15 

6 

16 

22 

5 

15 

20 

5 

20 

25 

When  broken  down  by  product  class,  the  greatest  amount  of 
damages  were  recovered  in  cases  involving  machinery  and  auto- 
mobiles. 

Damages  on  appeal 
Of  the  58  cases  where  the  amount  of  damages  was  at 
issue  on  appeal,  the  award  was  affirmed  in  44  cases  and  re- 
duced in  six  cases.   In  eight  cases,  the  issue  was  remanded 
for  disposition. 
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In  general,  damage  awards  in  non-jury  trials  are  smaller  than 
awards  in  jury  trials. 


TABLE    p 

KEY  STATISTICAL  BREAKDOWN: 
Damages  by  Jury 


Jury  Trial 

Non-Jury  Trial 

0   -   7,500 

16 

4 

7,500  -  18,000 

12 

2 

18,000  -  35,000 

12 

2 

35,000  -  50,000 

13 

1 

50,000  -  65,000 

9 

0 

65,000  -  90,000 

15 

0 

90,000  -  150,000 

19 

1 

150,000  -  250,000 

19 

1 

250,000  + 

23 

1 

The  Individual  Sample  States 

The  forum 
All  states,  with  the  notable  exception  of  Pennsylvania, 
indicated  a  consistent  pattern  of  high  incidence  of  state 
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court  cases.   In  Pennsylvania,  more  cases  were  decided  in 
the  federal  court  than  in  the  state  court. 

TABLE   Q 
KEY  STATISTICAL  BREAKDOWN: 
State  or  Federal  Court  Forum 


State 


State  Court 


Federal  Court 


Arizona 

26 

1 

California 

89 

6 

Illinois 

115 

22 

New  Jersey 

34 

3 

New  York 

90 

18 

Pennsylvania 

61 

68 

Texas 

77 

23 

Wisconsin 

17 

_5 

Total 

509 

146 

Year  of  decision 
Although  all  states  showed  an  increase  in  cases 
decided  from  the  1965-1970  period  to  the  1971-1976  period, 
some  states  indicated  faster  growth  than  others.   While 
California  showed  only  a  16%  increase  and  Arizona  only  a  25% 
increase,  New  Jersey  showed  a  211%  increase  and  Wisconsin 
a  165%  increase: 
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TABLE   R 
KEY  STATISTICAL  BREAKDOWN: 
Date  of  Latest  Decision 


State 



1965-1970 

1971-1976 

Increase 

Arizona 

12 

15 

25% 

California 

44 

51 

16% 

Illinois 

49 

88 

80% 

New  Jersey 

9 

28 

211% 

New  York 

43 

65 

51% 

Pennsylvania 

38 

91 

139% 

Texas 

41 

59 

44% 

Wisconsin 

6 

16 

167% 

Total 

242 

413 

71% 

Work-related  injuries 
The  only  states  where  more  work-related  cases 
appeared  were  the  highly  industrialized  states  of  Illinois 
and  Pennsylvania,  along  with  Wisconsin.   California  and  New 
Jersey  were  the  states  which  showed  the  highest  percentages 
of  non-work-related  injuries. 
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TABLE    S_ 

KEY  STATISTICAL  BREAKDOWN: 
Work-  and  Non-Work-Related  Cases 


State 


Work-Related  Non-Work-Related   Indeterminable 


Arizona 

13 

13 

1 

California 

33 

55 

7 

Illinois 

75 

52 

10 

New  Jersey 

8 

25 

4 

New  York 

41 

47 

20 

Pennsylvania 

60 

50 

19 

Texas 

41 

46 

13 

Wisconsin 

12 

9 

JL 

Total 

283 

297 

75 

Disposition 
Plaintiffs  were  most  successful  in  cases  from  the 
states  of  California  and  Texas.   While  most  states  showed  a 
fairly  even  split  between  plaintiffs  and  defendants,  the  plain- 
tiff prevailed  in  58%  of  California  cases  which  were  decided 
on  the  merits,  and  in  63%  of  the  Texas  cases  which  were 
decided  on  the  merits.   Of  the  states  in  which  there  was  a 
substantial  number  of  cases  in  the  sample,  the  defendant  was 
most  successful  in  Illinois,  where  it  prevailed  in  56%  of 
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the  cases  decided  on  the  merits.   Thus,  the  Illinois  Jury 
Verdict  Report  is  not  substantially  in  conflict  with  the 
results  obtained  here. 

TABLE   T 
KEY  STATISTICAL  BREAKDOWN: 
Disposition 


Plaintiff 

Defendant 

Procedural 

Case 

State 

Prevails 
7 

Prevails 
10 

Bar 

Remanded 

Arizona 

1 

9 

California 

33 

24 

3 

35 

Illinois 

41 

53 

3 

40 

New  Jersey 

11 

11 

0 

15 

New  York 

29 

27 

2 

50 

Pennsylvania 

36 

34 

1 

58 

Texas 

39 

23 

_2 

36 

Total 

200 

189 

12 

253 

Damages 
Of  the  five  states — California,  Illinois,  New  York, 
Pennsylvania  and  Texas — which  provided  a  substantial  number 
of  cases  where  damage  awards  were  stated,  the  highest  damages 
were  awarded  in  California,  followed  by  Texas.   The  lowest 
awards  were  made,  on  the  average,  in  Illinois.   The  insufficient 
numbers  of  cases  in  the  Arizona,  New  Jersey  and  Wisconsin 
samples  relative  to  the  pertinent  damages  information  mandates 
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the  finding  that  no  valid  conclusions  regarding  damage  awards  in 
those  states  can  be  drawn.   The  damages  data  is  shown  in  Table  u. 
Note  that,  of  the  five  major  states,  the  highest  awards  were  made 
in  those  states — California  and  Texas — where  the  plaintiff 
most  often  prevails,  and  that  the  lowest  awards  were  made 
in  Illinois,  where  the  defendant  most  often  prevails. 

TABLE   U 
KEY  STATISTICAL  BREAKDOWN: 
Damages 


State 

Arizona 
California 
Illinois 
New  Jersey 
New  York 
Pennsylvania 
Texas 
Wisconsin 


Number  of  Cases  Stating  Damages 

5 
26 
35 

6 
21 
32 
29 

3 


Average  Award 

$  66,200 

$271,558 

$119,459 

$415,551* 

$169,787 

$136,688 

$221,216 

$   7,050 


No  credence  should  be  given  to  the  figures  of  damage  awards 
in  Arizona,  New  Jersey,  and  Wisconsin.   This  is  illustrated 
by  the  fact  that  in  the  original  sample,  the  case  of  Huddell 
v.  Levin,  395  F.  Supp.  64  (D.  N.J.  1975) ,  where  the  award  was 
$2,024,700,  was  included.   After  the  sample  was  completed,  the 
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decision  on  appeal  in  that  case  appeared  in  West's  Advance 
Sheets.   The  case  was  reversed.   See  Huddell  v.  Levin ,  537 
F.2d  726  (3d  Cir.  1976).   If  the  case  is  removed  from  the 
damages  sample,  the  average  damage  award  in  the  remaining 
five  New  Jersey  cases  is  $93,721. 

IV. 
Analysis 
It  is  impossible  to  state  whether  the  differences 
among  the  eight  sample  states  are  related  to  specific  varia- 
tions in  their  substantive  laws.   The  three  primary  reasons 
for  this  are:   (1)  Many  of  these  variations  have  only  recently 
been  developed  or  enunciated.  Thus,  the  law  has  not  remained 
consistent  during  the  ten  year  time  frame  of  the  survey. 
Moreover,  the  number  of  cases  decided  after  a  particular 
doctrine  was  announced  is,  in  virtually  all  instances,  too 
small  for  numerical  analysis;  (2)  Legal  theories  pertaining 
to  products  liability  within  the  eight  sample  states  differ 
in  innumerable  respects;  yet,  there  is  no  satisfactory  method 
of  ascertaining  which  of  these  difference  is  primarily  ; 
related  to  the  observed  variations  in  state  data;  (3)  Even 
if  there  were  such  a  method,  there  still  would  be  lacking 
a  basis  for  distinguishing  between  causes  and  effect.   Although 
one  might  speculate  about  the  causes  of  patterns  that  emerge, 
it  must  be  remembered  that  these  speculations  are  not  statisti- 
cally confirmed  by  the  data. 
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In  general,  it  appears  that  geographical  differences, 
differences  in  court  systems,  and  other  differences  besides 
those  in  the  products  field  may  depart  from  the  much  observed 
pattern.   Thus,  for  example,  the  differences  observed  in 
the  frequency  with  which  federal  forums  were  chosen,  may  re- 
flect population  commuting  patterns  across  state  lines — which, 
in  turn,  are  reflected  in  the  number  of  disputes  involving 
parties  from  different  states.   However,  these  differences  may 
also  reflect  the  relative  convenience  to  litigants  in  their 
choice  of  forums.   Because  federal  courts  apply  state 
law  in  products  cases  based  on  diversity  jurisdiction,  the 
substantive  law  applied  in  the  two  forums  should  be  the  same. 
Thus,  the  fact  that  a  Pennsylvania  products  action  is  ten 
times  more  likely  to  be  brought  in  a  federal  court  than  an 
identical  Arizona  suit  must  reflect  other  differences  between 
the  two  states  than  differences  in  their  substantive  law. 

Indeed,  when  an  attempt  is  made  to  correlate  even 
the  grossest  distinction  between  the  substantive  laws  of 
two  states  with  a  behavior  pattern  which  seems  necessarily 
related  to  that  pattern,  no  meaningful  results  are  produced. 
For  example,  it  has  been  a  basic  assumption  of  many  who  have 
studied  the  question  that  the  "liberalization"  of  products 
liability  law  has  fostered  an  increase  in  the  number  of 
products  suits.   If  this  were  true,  one  might  expect  those 
states  which  have  consistently  been  at  the  forefront  of  this 
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liberalization — such  as  California  and  New  Jersey — to  have 
the  greatest  increases  in  products  litigation.   This  pattern, 
in  fact,  occurred  in  New  Jersey,  which  showed  the  greatest 
percentage  increase  of  all  the  sample  states  in  the  1971-1976 
period  over  the  1965-1970  period.   However,  the  exact  opposite 
pattern  was  observed  in  California  which  had  the  smallest 
increase  of  any  state  in  the  sample.   Moreover,  the  increase 
in  litigation  cannot  be  explained  by  frequent  judgments  in 
the  plaintiff's  favor  or  high  average  awards,  since  in  Cali- 
fornia, plaintiffs  recovered  relatively  more  frequently  than 
in  most  of  the  other  jurisdictions   in  the  sample  and  also 
recovered  the  highest  average  award.   Moreover,  Texas,  the 
state  in  the  sample  which  produced  the  highest  percentage 
of  judgments  for  plaintiffs  and  the  second  highest  average 
award, also  showed  only  a  fairly  modest  increase  in  litigation. 

In  another  area  of  analysis,  it  was  hypothesized 
that  states  with  relatively  high  levels  of  workers'   compensa- 
tion benefits  should  have  fewer  workplace  related  product 
claims.   The  reason  for  this  hypothesis  was  that  it  is  commonly 
believed  that  the  inadequacy  of  workers  '   compensation  bene- 
fits has  been  the  substantial  cause  of  the  increase  in  pro- 
ducts litigation.   Illinois  and  Pennsylvania  have  been  identified 
as  two  jurisdictions  with  liberal  compensation  laws,  based 
on  the  maximum  weekly  payments  of  total  disability.   Yet  in 
both  of  these  states,  a  relatively  high  percentage — more  than 
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half — of  the  products  cases  in  fact  involved  work-related 
injuries. 

It  is  possible  to  speculate  that  the  comparatively 
low  percentage  of  work-related  cases  in  California  and  New 
Jersey  somehow  correspond  to  their  liberal  approach  to  pro- 
ducts liability  law.   However,  indulging  this  speculation 
does  not  necessarily  advance  an  understanding  of  the  data, 
since  it  is  impossible  to  guess  which  of  these  two  phenomena 
is  the  cause,  or  whether  both  are  caused  by  some  third  factor. 
Of  course,  it  is  generally  assumed  that  the  field  of  consumer 
products  law  has  fostered  the  most  liberal  products  liability 
doctrine.   This  assumption  is  somewhat  corroborated  by  the 
California  and  New  Jersey  data, which  show  a  high  proportion 
of  non-work-related  cases.   Nevertheless,  it  may  also  be  inferred 
that  the  existence  of  a  liberal  doctrine  would  foster  a 
corresponding  increase  of  claims  brought  by  consumers.   Con- 
sumers, as  a  group,  might  be  expected  to  require  a  higher  ex- 
pectation of  success  in  order  to  bring  a  claim  than  would  workers, 
since  unions  might  have  attorneys  on  retainer. 

In  sum,  it  is  very  difficult,  or  impossible,  to 
determine  from  the  data  what  the  exact  parameters  of  the 
products  liability  problems  are.   Basically,  the  data  reveals  a 
unanimous  trend  toward  more  litigation  and  higher  awards;  but 
other  revelations  are  at  best  speculative  and  must  be  entrusted 
to  further  data  collection  and  research. 
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C  1  DATA  COLLECTION  WORK  SHEET 


1 1 


Researcher 
Case  Name 
Citation 


Date   /  / 


[  ]  shepardized 


If  law  of  another  state  applied,  check  [  ]  What 

state?  NOTE:  If  law  of  another  state 

applied,  STOP  WORK  HERE 


1-2   Researcher  Code  No.  

3-7   Case  No.  

8     Was  this  case  tried  in: 
[  ]  1  state  court? 
[  ]  2  Federal  Court? 

9-10   Product  class: 

[  ]  1  Automobiles,  trucks  &  motorcycles 
[  ]  2  Airplanes  &  helicopters 
[  ]  3  Boats 

[  ]  4  Building  components  &  materials  (incl.  elevators, 
escalators,  etc.) 

Chemicals : 

[  ]  5  —  Adhesives,  paints  &  solvents 

[  ]  6  Cleaning  products 

[  ]  7  — Other  chemicals 


Containers : 

[  ]  8  — Cans  &  bottles 

[  ]  9  — Commercial  &  industrial 

[  ] 10  Cosmetics,  soaps  (&  beauty  aids) 

[  ]11  Food 

[  ] 12  Furniture  &  household  appliances 

Health,  medical  &  hospital  supplies 
[  ]13  — Drugs 

[  ] 14  — Other  health  supplies  

[  ] 15  Heating  &  cooling  devices 

[  ]16  Ladders  &  scaffolds 

Machinery  &  tools: 
[  ] 17  — Assembly-line  equipment 
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Machinery  &  tools  (continued) 
[  ]  18  --Construction  &  loading  machinery  (incl 

cranes  &  other  hoisting  apparatus) 
[  ]  19  --Farm  machinery  &  implements 
[  ]  20  — Hand  tools 

[  ]  21  — Mining  &  drilling  equipment 
[  ]  22  — Other  Machinery  and  tools   

Recreational  &  athletic  equipment: 
[  ]  23  — Toys  &  games 

[  ]  24  — Other  rec.  &  ath.  equip.  

[  ]  25  Tobacco  products 

[  ]  2  6  Wearing  apparel 

[  ]  27  Other  


For  next  four  questions,  use  the  following  Key: 


(1 
(2 
(3 
(4 
(5 
(6 
(7 
(8 
(9 
(10 
(11 


Employer 

Lessor 

Installer 

Retailer 

Wholesaler 

Manufacturer 

Supplier  to  manufacturer 

Workman's  comp.  ins.  carrier 

Other  insurance  carrier,  or 

Other  (fill-in  if  applicable) 

NA 


11-12  Was  the  injured  person  or  his  representative  a 
plaintiff  in  the  suit? 

[  ]    No,  the  primary  Plaintiff  was  

Other? 


[  ]99  Yes 
13-22   Defendant  was  the:  (note  as  many  as  apply) 


Other? 


23-24   Was  third-party  plaintiff  involved? 
[  ]   Yes,  third-party  plaintiff  was 

Other? 


[  ]99  No 

25-34   Was  third-party  defendant  involved? 

[  ]    Yes,  third-party  defendant  (a)  was  (were) 


Other 


[  ]99  No 
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35-36 

37-38 

39-40 
41 


42. 

43. 

44. 
45. 
46. 
47. 


48-50 


51 


NOTE 


Year  of  manufacture  of  product — 19 
[  ]99  NA 


Year  of  injury — 19 
[  ]99  NA 


Year  of  most  recent  decision — 19 

Was  injury  work-related? 
[  ]  1  Yes 


[  1 
[  ] 


No 
NA 


Was  forum 

Yes    No 

[  11 

[  ]1 

[  U 
[  II 

[  ]1 


NA 


]2 

]2 

]2 
]2 
12 


] 3   State  of  manufacture 

of  product 
] 3   State  of  sale 

]3    State  in  which  injury  occurred 

] 3    Home  state  of  Plaintiff  or 

] 3   Corporate  headquarters  of  Defendant 


Was  case  tried  before  a  jury? 
[  ]1  Yes 
[  ]2   No 
[  ]3   NA 
[  ] 4   Disposed  of  before  trial 

Was  the  alleged  defect  in  the  product 
(check  all  that  apply) : 
[  ] 1  A  manufacturing  defect 
[  ]2   A  design  defect 
[  ]3   Failure  to  warn  of  dangers 
[  ]4   No  defect;  product  unavoidably  unsafe 
[  ]  5   NA 

Disposition  of  case — issue  of  liability  to 
primary  plaintiff: 
[  ]1  Plaintiff  prevails 
[  ] 2   Defendant  prevails 
[  ] 3   Procedural  bar  to  action 
[  ]4   Issue  of  liability  remanded  to  lower  court 

If  Plaintiff  prevails,  continue  on. 
Otherwise,  STOP  WORK  HERE  


52     Was  there  a  limit  imposed  by  statute  on  the  amount 
of  the  recovery? 
[  ]1  Yes 
[  ]2   No 
[  ]3   NA 
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53-59 

60-66 

67-73 

74-80 

81-87 

88-94 

95-101 

102-108 

109-115 

116 


Amount  of  recovery  (fill  in  dollar  amount  or  use 
following  Key) : 

(NW)   No  award 

(NA)   Not  available 


Special  damages 
General  damaaes 
— Direct  comp.  for  injury 

— Pain  and  suffering 

— Loss  of  consortium 

--Loss  of  future  earning  capacity 

— Loss  of  income 

— Other 

Punitive  damages 

Total  damages 


Were  damages  at  issue  on  appeal? 
If  Yes,  was  amount: 


[  ]1   Affirmed 
[  ]2   Reduced,  or 

[  ]3   Issue  remanded  for  disposition 
[  ]4  No 
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PRODUCTS  LIABILITY  PROJECT  -  TASK  CI 
RESEARCHER  INSTRUCTION  SHEET 

This  Task  requires  you  to  perform  two  basic  operations 
checking  boxes,  and  filling  in  blanks.   Where  brackets  (  ) 
appear,  check  (w)  if  it  is  appropriate  to  do  so.   Where  there 
is  a  blank  line,  or  ,  fill  this  in,  when  appropri- 
ate, with  the  proper  number(s),  or  word(s). 

The  numbers  to  the  left  of  the  first  line  of  each  ques- 
tion need  not  concern  you.   They  refer  to  the  number  of  the 
column (s)  on  the  computer  card,  in  which  your  answer  will  be 
recorded.   The  numbers  to  the  right  of  the  brackets  also  need 
not  concern  you.   They  refer  to  numbers  within  each  column  on 
the  computer  card. 

The  letters  "NA"  indicate  that  the  answer  is  Not  Avail- 
able from  the  reported  decision.   This  should  be  checked  only 
after  some  effort  to  determine  the  answer.   Do  not  guess, 
however.   If  NA  is  appropriate,  check  it. 

The  general  information  box  at  the  top  of  the  work 
sheet  should  be  completely  filled  in  for  all  cases.   The 
case  should  be  cited  as  it  would  be  in  a  formal  memo  or  brief. 
Use  the  shortened  form  of  the  case  name  (e.g. ,  Smith  v. 
Acme  Corp. ,  not  John  Smith,  as  parent  and  natural  guardian 
of  Suzie  Smith,  an  infant,  Plaintiff-Respondent,  v.  Acme 
Corporation,  etc.  etc.) .   If  the  case  name  was  changed  on 
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appeal,  use  the  name  of  the  most  recent  decision.   The  citation 
should  be  in  white  book  form,  and  should  include  both  official 
and  unofficial  citations  for  all  reported  decisions.   Please 
include  dates.   It  is  important  that  all  cases  be  thoroughly 
Shepardized.   Do  this  first,  before  you  begin  the  work  sheet. 
It  is  also  important  that. all  reported  decisions  for  each  case 
be  read  to  determine  whether  they  contain  any  relevant  data. 

If  it  appears  that  the  court  has,  for  the  determination 
of  any  issue,  applied  the  law  of  another  jurisdiction,  check 
the  appropriate  box,  determine  what  other  state  was  involved 
and  note  it,  then  STOP  WORK. 

1-2      Fill  in  your  researcher  code  number. 

3-7      The  case  number  is  the  five-digit  number  to  the  left 
of  the  case  on  the  case  sheet.   Include  all  five 
digits. 

9-10     Check  only  one  box,  beside  the  class  of  products  which 
most  accurately  describes  the  product  involved.   If 
none  applies,  check  one  of  the  "Other"  boxes,  and 
fill  in  the  specific  product. 

11-34     In  the  identity-of-the-parties  questions,  check  the 
appropriate  box  and  fill  in  the  appropriate  blanks. 
Use  the  numbers  from  the  key  for  the  fill-ins.   When- 
ever "Other"  is  appropriate,  fill  in  "11"  and  write 
in  the  word(s)  you  would  use  to  characterize  the 
party  in  question. 


35-36  & 
37-38 
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13-22    Fill  in  only  as  many  blanks  as  there  are  identifi- 
able defendants.   Leave  the  unneeded  blanks  blank. 
In  automobile  accident  cases,  ignore  the  "other 
driver"  when  (s)he  appears  as  co-defendant — i.e. , 
make  no  notation  on  the  work  sheet  with  respect 
to  the  other  driver.   This  also  applies  to  the 
third-party  defendant  question,  #25-34. 

Fill  in  the  year  of  manufacture  and  injury.   If 
this  information  is  not  available  from  the  decision, 
leave  the  blank  and  check  the  "NA"  box. 
Determine,  if  possible,  whether  the  injury  was  work- 
related.   If  the  injury  could  have  been  work  related, 
but  the  court  does  not  decide  the  issue,  of  if  the 
answer  is  otherwise  undeterminable,  check  "NA. " 
42-46    Check  one  box  in  each  horizontal  row. 

51  NOTE.   Continue  to  damages  section  only  if  "Plaintiff 
prevails"  was  checked  in  #51. 

52  A  number  of  states  have  statutes  which  limit  the 
amount  of  recovery  permissible  for  certain  causes  of 
action  (e.g. ,  wrongful  death) .   If  the  court  applies 
or  mentions  such  a  statute  in  the  opinion,  check 
"Yes"  or  "No"  as  appropriate.   If  no  mention  is  made 
of  such  a  statute,  check  "NA. " 


41 


53-115    Fill  in  the  amount  of  recovery  for  each  category 
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of  damages.   If  general  damages  were  awarded  on 
a  basis  not  listed,  fill  in  "Other."   If  no  award 
was  made  for  a  particular  category,  fill  in  the 
letters  "NW. "   If  the  answer  is  not  available  from 
the  reported  decisions,  fill  in  the  letters  "NA." 

You  should  be  able  to  complete  an  average  work  sheet,  including 
Shepardizing,  in  half  an  hour  or  less. 
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TASK  C(l)  SUPPLEMENTARY  INSTRUCTION  SHEET 

If  response  is  proceeded  by  a  dash  (-) ,  this  means 
that  it  is  regarded  as  a  subcategory  under  the  heading  above 
it.   If  there  is  no  dash,  the  response  is  not  a  subcategory 
of  anything.   For  example,  "cans  &  bottle"  is  a  subcategory 
of  "container."  "Furniture  and  household  appliances"  is  not. 
Please  classify  all  defective  automobile  parts  including 
tires  as  "automobiles,  trucks  &  motorcycles." 

Question  11-12:   In  a  case  where  the  injured  party  has 
initiated  the  suit,  but  his  suit  has  been  settled,  and  the 
reported  decision  involves  a  claim  by  the  original  defendant 
against  another  party  by  indemnification,  the  correct  answer 
is  that  the  injured  person  is  not  a  plaintiff  in  the  suit. 
The  primary  plaintiff  is  the  original  defendant.   The  amount 
for  which  the  injured  person's  claim  was  settled  is  not 
relevant.   Amount  of  recovery  refers  to  the  amount  the  original 
defendant  (now  primary  plaintiff)  has  recovered.   This  amount 
should  be  inserted  as  "other"  damages,  to  be  labelled  "in- 
demnification," for  example.   However,  the  "injury"  in  ques- 
tion 37-38  and  41  refers  to  that  physical  injury  incurred 
by  the  injured  party. 

Question  13-22:   A  defendant  is  someone  who  is  sued 
by  the  primary  plaintiff.   To  identify  the  defendant,  first 
identify  the  primary  plaintiff  (the  party  who  initiated  the 
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suit) .   Then  identify  who  the  plaintiff  wants  to  make  pay. 
He  may  be  assumed  to  be  the  defendant.   Assign  one  role  to 
each  party,  according  to  his  relationship  to  the  product 
or  to  the  plaintiff.   For  example,  if  the  name  party  is 
both  the  manufacturer  and  the  seller  of  the  product,  pick 
the  role  that  best  describes  how  he  fits  into  the  case. 

Question  23-24:   For  present  purposes,  a  third  party 
plaintiff  is  anyone  in  the  suit  who  wants  to  collect  from  some- 
one else  who  is  not  the  primary  plaintiff.   Exception:   If 
two  people  are  injured  in  one  incident  and  they  bring  a  suit 
together — or  if  two  people  are  injured  in  similar  separate 
incidents  and  their  cases  are  consolidated — one  of  them  is 
the  primary  plaintiff,  and  the  other  should  be  ignored. 
Note,  even  though  this  question  only  appears  to  have  room 
for  one  answer,  fill  in  as  many  as  apply. 

Question  25-34:   A  third  party  defendant  is  anyone 
who  is  opposing  a  claim  brought  by  a  third  party  plaintiff. 

Question  42-46:   Please  do  not  draw  inference  outside 
the  four  corners  of  the  decision. 

Question  47:   Where  a  case  does  not  reach  the  trial 
stage — as  where  the  complaint  is  dismissed  or  a  party  has 
been  granted  summary  judgment — please  add  a  new  box  (#4) 
labelled  "Disposed  of  Before  Trial"  and  check  it. 

Question  48-50:   We  have  created  a  new  box — #6.   Check 
box  6  if  some  other  defect  is  alleged.   Then  specify  (e.g. , 
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failure  to  inspect) .  Note:  If  the  case  involves  a  "hyper- 
sensitive plaintiff,"  the  defect  is  failure  to  warn,  unless 
otherwise  specified. 

Question  51:   In  a  case  where  the  plaintiff  recovers 
against  one  defendant  but  loses  against  another,  check  "plain- 
tiff prevails. " 

Question  53-59:   Ignore  "special  damages."   Pretend 
the  line  for  53-59  says  "general  damages."   If  the  case  re- 
cites only  the  amount  recovered  by  plaintiff  as  a  lump  sum, 
fill  in  this  amount  on  lines  53-59  and  109-115.   Round  off 
amounts  to  the  nearest  dollar. 

Question  116:   In  the  rare  case  where  the  issue  of 
damages  is  remanded  for  disposition  but  was  not  an  issue 
on  appeal,  the  correct  answer  is  "no,"  e.g. ,  the  defendant 
wins  at  trial,  but  the  trial  court  grants  plaintiff  judgment 
N.O.V.,  which  is  affirmed  on  appeal  and  case  is  remanded  to 
access  damages. 
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Major  Findings  About  Developments  in  Products  Liability 
Law 
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MAJOR  FINDINGS  ABOUT  DEVELOPMENTS  IN 


PRODUCTS  LIABILITY  LAW 


I. 
Introduction 

r 

Initially,  the  focus  of  this  part  of  the  study  is  on 
a  legal  analysis  of  existing  tort  law  to  determine  whether 
current  legal  doctrines  unreasonably  subject  the  manufacturer 
to  liability,  or  conversely,  unreasonably  deprive  a  person  who 
is  injured  by  a  product  of  the  right  to  recover.   Beyond  that, 
the  focus  shifts  to  a  discussion  of  the  possible  connection 
between  the  state  of  existing  tort  law  and  what  certain  parties 
have  perceived  as  an  insurance  problem  in  the  product  liability 
area.   Both  manufacturers  and  insurers,  for  example,  allege 
that  the  rising  cost  or  unavailability  of  product  liability 
insurance  has  reached  problem  proportions  and  that  much  of  the 
blame  can  be  laid  at  the  door  of  the  existing  tort  law  system. 

Some  frame  of  reference  is  necessary  to  focus  this 
analysis,  whether  in  terms  of  the  "reasonableness"  of 
product  liability  law  on  plaintiffs  and  defendants  or  in  terms 
of  those  characteristics  of  the  present  tort  system  that 
result  in  "inequitable"  treatment  of  the  parties  involved. 
That  frame  of  reference  is  suggested  by  posing  the  question  of 
what  it  is  that  society  wishes  to  accomplish  with  a  legal 
system  that  consists  of  (1)  tort  rules  designed  to  force 
certain  parties  to  bear  the  initial  loss  associated  with 
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accidents;  (2)  insurance  mechanisms  that  soften  the  impact  of 
the  tort  rules;  and  (3)  social  welfare  mechanisms  that  attempt 
to  provide  some  floor  below  which  catastrophic  harms  lose  their 
impact  (including  in  addition  to  MedicAid,  AFDC,  general  relief, 
such  programs  as  Chapter  11  receivership,  and  limitations  on 
corporate  stockholder  liability) . 

Compiling  a  list  of  those  things  desired  of  the 
legal  system  in  the  context  of  product  liability  has  its 
problems,  not  the  least  of  which  is  the  potential  for  over- 
simplification of  an  exceedingly  complex  problem.   Neverthe- 
less, such  a  listing  provides  a  framework  for  analysis,  and 
with  no  claim  that  the  list  is  exhaustive,  the  following  are 
suggested  as  things  society  hopes  to  accomplish  with  the  legal 
system: 

1.  We  want  a  legal  system  to  produce  results 
promptly. 

2.  We  want  compensation  to  be  paid  to  every 
victim  of  every  harm,  when  compensation  is  necessary 
to  raise  the  standard  of  the  victim's  livelihood  to 
the  legislatively  determined  floor  level  i.e. ,  we 

do  not  want  to  waste  time  asking  whether  the  quadri- 
plegic with  10  children  and  no  husband  was  wearing 
her  seatbelt. 

3.  We  want  somewhat  more  compensation  to  be 
paid  to  those  victims  whose  injuries  can  be  linked 
causally  to  product  defects.   We  want  the  entire 
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loss  to  be  compensated  when  those  defects  are 
the  sole  and  exclusive  cause  of  the  injury. 

4.  We  want  to  be  able  to  ignore  injuries 
which  do  not  produce  the  catastrophic  results 
which  are  the  concern  of  goal  #  2  above,  if 
there  is  no  causal  link  between  the  injury  and 
any  product  defect. 

5.  We  want  the  compensation  which  is  paid 
to  victims  of  product  defects  to  come  initially 
from  those  who  are  responsible  for  such  defects — 
manufacturers  and  sellers.   This  will  insure  that 
accountability  continues  to  be  an  element  of  the 
system. 

6.  We  want  potential  defendants  to  be  able 
to  obtain  insurance  coverage  at  a  cost  which 
reflects  their  respective  risks  of  liability. 

7.  We  want  transfer  costs  associated  with 
the  system  to  be  kept  at  a  minimum. 

8.  We  want  product  defendants  to  be  able 
to  obtain  contribution  from  others  who  may  have 
contributed  to  the  harm  which  resulted. 

9.  We  want  a  system  which  insures  that 
only  these  results  are  pursued  and  that  the 
distinct  goals  of  participants  other  than  parties — 
insurers  and  lawyers,  for  example — are  accommodated 
only  insofar  as  they  are  not  in  conflict  with  the 
results  we  desire. 
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The  initial  focus  of  this  section  thus  is  to  identify 
those  aspects  of  the  present  tort  system  which  unreasonably 
impact  on  plaintiffs  and  defendants,  given  the  stated  goals 
society  hopes  to  reach  with  the  legal  system.   As  for  the 
closely  related  further  question  of  whether  the  impact  of  these 
doctrines  is  significant  enough  to  constitute  a  direct  and 
substantial  cause  of  the  alleged  product  liability  insurance 
crisis,  this  section  will  offer  only  tentative  conclusions. 
The  current  state  of  available  empirical  evidence  on  the 
question  prompts  such  caution. 

II. 

Inequities  Under  the  Existing  Tort  System 
A.   The  Defendant  Manufacturer  or  Insurer 

Although  both  are  defendants  in  the  typical  product 
liability  case,  the  interests  of  the  manufacturer  and  insurer 
are  not  necessarily  identical.   Manufacturers,  as  a  matter  of 
sound  business  practice,  are  interested  in  the  ongoing  integrity 
and  reputation  of  their  products.   Defense  strategy  for  them 
thus  turns  on  an  assessment  of  their  probability  of  winning. 
Manufacturers  have  been  known  to  defend  suits  at  a  cost  in 
excess  of  their  potential  liability,  in  order  to  obtain  the 
precedential  benefit  of  the  judicial  "seal  of  approval"  on 
their  products,  or  their  theory  of  liability,  for  example. 

On  the  other  hand,  although  statistical  documentation 
is  difficult  to  come  by,  there  is  some  suggestion  that  insurers 
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may  be  less  concerned  with  winning,  and  base  their  defense 

strategies  on  an  assessment  of  defense  costs  in  addition  to 

2 
the  probabilities  of  winning. 

The  distinction  suggested  here  takes  on  greater 
importance  in  the  search  for  proposed  remedies  undertaken 
in  the  succeeding  volumes   treating  proposed  modifications 
in  products  liability  law.   Specifically,  the  existence  of 
such  a  distinction  between  the  interests  of  manufacturers 
and  insurers  may  indicate  the  desirability  of  a  wider  use  of 
captive  insurers,  since  captive  insurers  are  interested  in 
virtually  the  same  considerations  as  their  insureds  which 
own  them.   This  topic  is  dealt  with  in  detail  under  the  Volume 
VII  remedy  topic  pertaining  to  captive  insurance  companies. 

The  differing  interests  between  manufacturers  and 

insurers  as  litigants  aside,  there  are  a  number  of  legal 

doctrines  that,  in  whole  or  in  part,  impact  inequitably  upon 

manufacturers.   The  over-all  conclusion  drawn  here,  however, 

is  that  none  of  these  doctrinal  problems  in  the  existing  tort 

law  appears  significant  enough  individually  or  in  combination 

to  be  directly  responsible  for  the  alleged  products  liability 

insurance  problem. 

1.   Lack  of  a  Clear  Standard  of  Responsibility 
in  Product  Liability  Cases 

This  is  a  general  problem  that  permeates  almost  all 

product  liability  litigation.   It  weighs  against  a  number  of 

interests  society  may  hope  to  accomplish  with  the  tort  system, 
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among  them  the  interest  in  prompt  results  and  the  interest  in 
insuring  not  only  that  the  victims  of  product  defects  be  com- 
pensated, but  also  that  those  actually  responsible  for  such 
defects  be  held  accountable. 

The  confusion  created  by  the  existence  of  three 
separate  tort  actions  on  which  an  injured  consumer  can  recover 
against  a  manufacturer — warranty,  negligence  and  strict 

liability — militates  against  establishing  a  clear  standard  of 

3 
responsibility.    Most  immediately,  the  existence  of  various 

rules  of  liability  for  the  manufacturer  creates  a  problem  for 

juries.   They  may  find  the  combinations  and  permutations  of 

these  doctrines  incomprehensible  and  virtually  impossible  to 

apply  with  any  degree  of  certainty. 

But  this  is  only  the  beginning  of  the  confusion. 

Within  the  framework  of  strict  liability  itself,  for  example, 

there  has  been  no  clear  and  agreed  upon  formulation  by  the 

courts  of  the  standard  of  responsibility.   Many  courts  have 

recognized  the  rule  of  strict  liability  set  forth  in  §  402A 

of  the  Restatement  (Second)  of  Torts  which  imposes  liability 

on  the  seller  of  products  in  "a  defective  condition  unreason- 

4 
ably  dangerous  to  the  user  or  the  consumer."    Other  courts, 

however,  have  rejected  the  "unreasonably  dangerous"  test  and 

5 
opted  for  other  formulations. 

Just  how  far  the  confusion  created  by  varying 

language  techniques  extends  is  unknown.   It  is  unclear  to 

what  extent,  if  any,  juries  improperly  equate  or  confuse 
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"strict"  with  "absolute"  liability,  for  example.   Judges  and 
lawyers  should  have  no  difficulty  in  recognizing  that  the 
two  are  not  equivalent.   Particularly  in  design  and  duty  to 
warn  cases,  it  is  well  recognized  that  strict  liability  law 
is  essentially  negligence  law  and  as  such  retains  concepts 
of  reasonableness  and  fault  foreign  to  absolute  liability. 
Perhaps  one  indication  that  juries  are  not  inclined  to  confuse 
the  terms  "strict"  and  "absolute"  is  the  fact,  substantiated 
statistically  elsewhere  in  this  study,  that  plaintiffs  win 
only  one-half  of  the  appellate  cases  on  product  liability. 

The  general  problem  of  lack  of  a  clear  standard  of 
responsibility  is  dealt  with  in  detail  under  the  remedy  topic 
entitled  "The  Basic  Standard  of  Responsibility  in  Products 
Liability  Cases." 

2 .   Liability  Where  the  Product  is  Misused  or  Altered 

Presumably  one  of  the  goals  society  seeks  to  achieve 
through  the  legal  system  is  accountability.   That  is,  victims 
of  product  defects  should  be  compensated  by  those  directly 
responsible. 

Briefly  stated,  misuse  of  a  given  product  may  involve 
either  the  injured  party  or  a  third  party  such  as  an  employer. 
In  workplace  cases,  the  employee  may  have  hazardously  altered 
the  product  or  prompted  the  injured  employee  to  do  so  or  have 
misused  the  product  in  some  other  way.   Complicating  this  type 
of  case  is  the  fact  that  the  employer  historically  has  been 
shielded  from  tort  liability  by  worker's  compensation  laws. 
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To  be  sure,  it  is  well  settled  in  most  jurisdictions 
that  a  plaintiff's  misuse  of  a  product  can  be  asserted  as  a 

defense  in  a  product  liability  action  if  the  misuse  was 

7 
"unforeseeable"  at  the  time  of  the  products'  manufacture. 

The  concept  of  foreseeability ,  however,  poses  a  real  problem 
for  manufacturers.   The  difficulty  is  one  of  prediction. 
Courts  have  generally  avoided  or  been  unable  to  establish 
satisfactory  guidelines  for  the  concept.   The  problem  is  com- 
pounded by  the  fact  that  foreseeability  is  often  submitted 
to  the  jury  as  a  question  of  fact.   The  latitude  given  the 
jury  to  determine  what  a  manufacturer  should,  have  foreseen 
as  possible  uses  of  its  products,  often  long  after  the 
accident,  presents  possibilities  of  abuse.   Especially  is 
this  so  given  the  known  tendencies  of  juries  to  be  sympathetic 

g 

to  personal  injury  plaintiffs. 

According  to  the  recent  American  Insurance  Alliance 
study  of  79  cases  in  excess  of  $100,000,  misuse  and  alteration 
could  be  an  area  of  significant  financial  impact  for  defendants 
However,  to  the  extent  that  losses  are  merely  shifted  from  the 
manufacturer  to  the  employer,  any  change  in  the  law  may  have 
little  effect  on  the  insurance  problem  since  the  loss  would 
be  shifted  among  insureds.   Nonetheless,  if  such  a  change  were 
to  increase  loss  prevention  incentives  upon  the  parties  best 
positioned  to  avoid  the  loss,  then  the  insurance  picture  may 
be  improved. 
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This  topic  is  dealt  with  in  detail  in  the  section 
in  Volume  I  dealing  with  the  misuse  defense.   Also  closely 
related  are  the  remedy  sections  on  comparative  fault,  con- 
tribution and  indemnity,  workers'  compensation  as  a  sole 
source  of  recovery,  hold  harmless  clauses,  and  prohibition 
of  subrogation  in  workers'  compensation  cases. 
3.   Lack  of  Comparative  Fault 

Accountability  is  also  at  issue  in  the  concept  of 
comparative  fault,  a  concept  viewed  with  increasing  favor  by 
legislatures,  courts  and  legal  commentators.   The  comparative 
fault  concept  affects  both  the  misuse  of  a  product  by  an 
injured  party  and  contribution  from  third  parties.   A  pure 
comparative  fault  approach  avoids  the  "all  or  nothing" 
problems  associated  with  the  traditional  doctrines  of  con- 
tributory negligence  and  assumption  of  the  risk.   Thus, 
through  the  use  of  comparative  fault  the  plaintiff's  recovery 
may  be  diminished  according  to  the  extent  of  the  plaintiff's 
misuse  of  the  product.   Similarly,  through  the  use  of  compara- 
tive fault,  contribution  can  be  recovered  from  appropriate 
third  parties. 

Application  of  the  comparative  fault  concept  is, 
in  short,  highly  recommended.*  Viewed  from  the  perspective 
of  the  underlying  equities,  a  persuasive  argument  can  be 
made  that  legal  theories  which  fail  to  use  such  a  comparative 
responsibility  analysis  have  an  unreasonable  or  inequitable 
impact  upon  product  liability  defendants. 


*See  note,  page  i. 
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These  and  related  matters  are  discussed  further  in 
the  remedy  sections  listed  in  (2)  above. 

4.  Failure  to  Allow  Contribution  and  Indemnity 

To  the  extent  that  manufacturers  have  not  been 
permitted  to  recover  from  employers  and  other  third  parties 
who  are  wholly  or  partly  at  fault,  the  refusal  to  apply  the 
doctrines  of  contribution  and  indemnity  may  be  inequitable.* 

Again,  this  matter  is  related  to  both  the  questions  of  misuse, 
alteration  and  comparative  fault,  as  well  as  the  additional 
remedial  topics  noted  in  (2)  above. 

5.  Liability  for  Design  Defects  Beyond  the 
Technological  State  of  the  Art 

The  Supreme  Court  of  Illinois  has  held  that  "state 

of  the  art"  evidence  is  totally  irrelevant  in  all  strict 

9 
liability  cases.    A  number  of  Illinois  appeals  courts  have 

followed  this  holding  and  applied  it  in  design  cases.   As 
more  fully  discussed  in  the  remedy  section  in  Volume  IV  re- 
lating to  the  "State  of  the  Art  Defense"  (see  text  accompanying 
notes  12-21) ,  this  view  is  unreasonable  since  it  excludes  con- 
sideration of  the  practical  and  technological  feasibility  of 
design  alternatives.   In  effect,  it  holds  the  manufacturer 
absolutely  liable,  and  removes  one  of  the  most  important  tests 
for  determining  whether  a  product  is  defective.   Other  juris- 
dictions, however,  have  not  joined  Illinois  in  its  view. 

6.  Liability  for  Unknowable  Risks 

Many  legal  commentators  contend  that  knowledge  of 
unknowable  risks  should  be  imputed  to  the  manufacturer  and  the 

*  See  note,  page  i. 
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manufacturer  therefore  held  liable.   Under  traditional  fault 
concepts  that  result  may  appear  inequitable,  although  from 
the  perspective  of  enterprise  liability  the  contrary  may  be 
the  case,  since  in  most  instances  the  manufacturer  would  be 
considered  the  superior  risk  bearer. 

In  any  event,  the  problem  of  liability  for  unknowable 
risks  is  alleviated  by  the  fact  that  courts  consistently  re- 
ject liability  for  risks  which  are  scientifically  unknowable 
at  the  time  of  marketing.   This  is  discussed  in  more  depth 
in  Volume  II  and  in  volume  IV,  p.  87,  of  this  study. 

7.   Liability  Beyond  the  Useful  Life  of  the  Product 

If  the  goal  is  to  enable  potential  defendants  to 
obtain  insurance  coverage  at  a  cost  which  reflects  their 
respective  risks  of  liability,  some  attention  should  be  given 
to  the  problem  of  liability  beyond  the  useful  life  of  products. 
To  the  extent  that  manufacturers  are  held  liable  for  defects 
in  products  which  have  exceeded  their  "useful  life"  but  are 
not  yet  "worn  out,"  there  is  the  potential  for  inequitable 
impact  on  manufacturers.   Presumably,  however,  this  is  more  a 
factual  question  than  one  of  legal  theory.   For  more  discussion 
of  this  issue  see  the  remedy  section  entitled  "Useful  Life." 
B.   Plaintiff 

The  legal  doctrines  which  inequitably  affect  the 
plaintiff  are  primarily  the  "all  or  nothing"  devices  which  can 
be  corrected  through  the  use  of  comparative  fault.   For  example, 
the  "open  and  obvious  danger"  rule  and  the  defense  of  assumption 
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of  the  risk  are  legal  theories  which  can  totally  bar  the 
plaintiff's  recovery,  even  under  circumstances  where  the 
defendant  manufacturer  is  partly  at  fault.   By  applying  the 
concept  of  comparative  fault,  extreme  results  can  be  avoided 
and  a  more  balanced  determination  by  the  finder  of  fact  can 
be  achieved. 

In  the  context  of  workplace  injuries  it  should  be 
noted  that  the  plaintiff,  as  well  as  the  manufacturer,  is 
often  prejudiced  by  the  operation  of  workers*  compensation 
where,  for  example,  there  has  been  employer  misuse  or  altera- 
tion.  In  such  cases  the  manufacturer  is  often  insulated, 
leaving  the  plaintiff  no  recourse  against  any  party. 

Thus,  if  a  goal  of  the  legal  system  is  to  provide 
compensation  to  every  victim  for  all  injuries  causally  linked 
to  product  defects,  then  "all  or  nothing"  legal  doctrines 
which  fail  to  apply  principles  of  comparative  responsibility 
have  an  inequitable  impact  upon  plaintiffs.  * 

Of  course,  it  should  be  recognized  that  as  far  as 
the  plaintiff  is  concerned,  more  than  equitable  compensation 
is  hoped  for  from  the  legal  system,  although  that  in  itself 
is  an  important  goal.   That  is,  presumably  an  injured  party 
would  choose  not  to  lose  an  arm,  for  example,  instead  of 
recovering  $700,000.   To  the  extent,  therefore,  that  the 
existing  tort  system  fails  to  improve  compliance  with  existing 
product  safety  standards,  or  aid  in  the  development  of  improved 
standards,  its  general  application  to  plaintiffs  can  be  con- 
sidered inequitable.* 


*See  not,  page  i. 
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III. 

Relationship  of  Tort  Law  Inequities 
to  the  Alleged  Insurance  Problem 

At  the  outset  a  caveat  is  in  order.   The  following 
discussion  does  not  presume  to  identify  all  the  factors  that 
may  or  may  not  impinge  on  the  current  so-called  insurance 
problem.   Clear  documentation  is  often  difficult  to  come  by 
in  this  area,  so  that  hypotheses  offered  and  the  conclusions 
drawn  here  must  be  viewed  as  preliminary  and  tentative,  though 
nonetheless  educated. 

Based  on  the  statistical  findings  presented  in 
Volume  III  and  other  secondary  authority,  including  the 
Research  Group's  own  analysis  of  existing  tort  law,  the  over- 
all conclusion  drawn  here  is  that  although  specific  tort 
doctrines  adopted  by  some  courts  can  be  considered  inequitable 
in  specific  cases,  the  total  impact  of  such  rules  on  product 
liability  claims  is  insufficient  to  directly  cause  an  insurance 
problem  of  the  magnitude  alleged.   In  other  words,  no  inequitable 
doctrine  or  group  of  doctrines,  even  if  changed  immediately, 
could  produce  a  greater  availability  of  or  a  lower  cost  for 
insurance. 

In  order  to  consider  the  relationship  of  the  tort 
law  to  the  immediate  problem  allegedly  faced  by  liability 
defendants — the  unavailability  or  unaf fordability  of  insurance — 
the  possible  causes  of  that  perceived  problem  must  be  identified: 
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(a)   In  the  absence  of  a  statistical  or  scientific 
rate  setting  methodology  in  the  insurance  industry,  an  inherent 
uncertainty  about  product  insuring,  which  can  be  compounded 
by  inconsistent  judicial  rulings,  "horror  stories"  and  per- 
ceptions of  rising  consumer  expectations.   (b)   The  increase 
in  the  volume  and  size  of  product  liability  claims,  which 
compels  increases  in  premiums  or  reduction  of  exposure,  if 
insurers  are  to  be  able  to  cover  their  claims.   (c)   A  capacity 
problem  and  other  "non-legal"  factors  which  may  set  non- 
discretionary  limits  to  the  amount  of  coverage  insurers  can 
offer  manufacturers. 
A.   The  First  Possible  Cause 

To  say  that  no  change  in  legal  doctrines  would 
increase  the  availability  or  af fordability  of  insurance  is  not 
to  suggest  that  there  is  no  relationship  whatsoever  between 
the  state  of  tort  law  and  the  perceived  insurance  problem. 
The  possibility  of  an  indirect  connection  arises  from  the 
impact  that  uncertainties  in  the  tort  system  may  have  on  the 
inherent  uncertainty  about  product  insuring. 

The  independent  findings  of  the  Task  Force  Study 
on  insurance  reinforce  the  notion  that  there  is  a  limited 
statistical  basis  for  setting  premiums  or  establishing 
coverage  limits  for  a  very  wide  range  of  products,  especially 
non-consumer  products.   This  approach  to  product  liability 
rates  is  known  as  "A"  rating  in  contrast  to  the  more  actuarial 
"manual  rates."   Such  insurance  determinations  are  made  on  a 
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highly  judgmental  basis.   Because  subjective  judgment  plays 
such  an  important  role,  psychological  factors  such  as  "the 
likelihood  of  big  judgments,"  "heightened  consumer  awareness," 
"horror  stories,"  and  "the  need  to  be  especially  conservative 
in  view  of  stated  big  losses  in  the  liability  insurance 
industry  recently,"  are  important.   Such  factors  may  be 
characterized  as  factors  of  "uncertainty."   This  atmosphere 
of  uncertainty,  at  least  in  theory,  can  be  reinforced  by 
perceptions  that  the  law  is  confused  or  inequitable,  even  if 
a  close  technical  examination  shows  that  it  is  not.   Thus, 
perceptions  of  reality  become  as  important  as  reality  when 
subjective  judgments  are  being  made. 

At  this  point  a  recommendation  that  changes  in  the 
tort  law  be  made  to  give  it  more  perceptible  order  is  appro- 
priate.  The  impact  of  such  changes  would  be  to  reassure 
insurers  and  reduce  their  undertainty  in  making  product 
liability  insurance  judgments.   This  can  be  accomplished  by 
drawing  better  distinctions  between  what  is  actually  strict 
liability  and  what  is  negligence  under  another  name.   How- 
ever, even  assuming  that  a  reordering  of  tort  law  could 
actually  produce  an  ameliorative  effect,  there  is  still  a 
question  as  to  whether  the  effect  would  be  felt  in  the  short 
term.   The  Task  Force  study  on  insurance  repeatedly  states 
in  its  "Comments  on  Product  Law  Reforms,"  that  any  changes 
which  theoretically  would  have  direct  impact  on  insurance 
claims  or  premiums  would,  in  the  view  of  the  insurance  in- 
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dustry  have  to  be  gauged  over  a  period  of  years  before  the 
insurance  companies  would  be  able  to  change  their  current 
pattern  of  action. 

Independent  support  for  this  latter  conclusion 
comes  from  the  Research  Group's  own  analysis  of  judicial 
opinions  and  the  recognition  of  how  slowly  the  tort  system 
works  as  well  as  how  technically  cumbersome  product  litigation 
tends  to  be. 
B.   The  Second  Possible  Cause 

The  remaining  perceived  causes  of  the  insurance 

problem  appear  to  have  no  direct  or  indirect  causal  link  with 
the  current  state  of  tort  doctrines.   The  first  of  these 
latter  two  possible  causes  is  that  the  volume  and  size  of 
product  liability  claims  have  increased  at  an  unprecedented 
rate,  therefore  justifying  a  corresponding  increase  in 
premiums.   From  the  data  gathered  by  The  Research  Group 
and  presented  in  Volume  III  and  from  other  data  sources,  it 
is  a  fact  that  the  number  of  claims  have  increased  signifi- 
cantly between  1965  and  1976.   The  eight-state  survey  of 
reported  product  cases  indicates  that  the  number  of  cases 
reported  in  the  period  1971-76  is  twice  the  number  in  1965-70. 
At  the  same  time,  the  size  of  judgments  appears  to  have  in- 
creased by  between  50  and  100%.   This  seemingly  high  figure 
must,  however,  be  corrected  for  the  current  increase  in  the 
rate  of  inflation  and  increased  product  prices,  as  well  as 
the  probability  that  jury  awards  are  reflecting  an  awareness 
of  the  impact  of  inflation. 
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By  comparison,  the  consumer  price  index  in  the 
period  1971-76  rose  35-40%.   What  may  be  more  significant, 
however,  is  that  medical  costs  in  the  past  five  years  have 
more  than  doubled.   Medical  costs  comprise  the  most  substantial 
portion  of  product  liability  claims. 

What  is  yet  unclear  are  the  elements  that  make  up 
this  perceived  increase  in  the  volume  and  size  of  judgments. 
Product  liability  trial  experts  have  offered  several  suggestions: 

(1)  increased  expertise  in  handling  the  product  liability  case 
within  the  trial  bar  itself  as  a  result  of  seminars  and  the 
exchanging  of  information  among  trial  attorneys; 

(2)  heightened  consumer  awareness  spearheaded  by  legislative 
and  lobbying  activities  beginning  in  the  mid-19  601 s;  (3) 
general  acceptance  of  the  humanistic  elements  of  §  402A  of  the 
Restatement  (Second)  of  Torts  (e.g. ,  the  shift  of  focus  from 
"negligence"  to  "defect"  may  have  handed  plaintiffs  a  powerful 
tool) ;  (4)  increasing  professionalism  of  expert  witnesses; 

(5)  impact  of  television  in  capturing  major  tragic  events  as 
well  as  the  publicity  given  medical  malpractice  issues.   No 
doubt  other  elements  could  be  added  to  this  list. 

What  must  not  be  overlooked  in  this  matter  of  the 
rise  in  volume  and  size  of  product  liability  claims,  is  the 
fact,  documented  in  Volume  III,  that  plaintiffs  do  not  uni- 
formly and  automatically  recover.   Nor  are  the  awards  uniformly 
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high  (e.g. ,  over  $100,000).   The  Research  Group's  own  survey 
of  655  decisions  which  were  overwhelmingly  appellate  level, 
shows  that  where  the  awards  were  mentioned,  only  approxi- 
mately 40  percent  were  for  verdicts  over  $100,000.   Pre- 
sumably the  cost  of  appellate  litigation  tends  to  bring  out 
primarily  those  cases  involving  substantial  sums  or  important 
questions  of  general  law. 

The  Machine  and  Allied  Products  Institute  (MAPI) 
study  of  the  years  197  0-75  involved  a  statistical  base  of 
over  5,800  claims  paid  or  adjudicated  out  of  almost  17,000 
claims  asserted.   About  one-half  of  the  claims  were  work- 
related  and  half  not.   Only  212  were  actually  tried  while 
the  balance  of  over  5,600  were  settled.   The  average  of  all 
claims  tried  or  settled  was  $25,000.   Of  the  212  tried  cases, 
the  average  judgment  was  $104,00  0. 

The  well-known  Cook  County,  Illinois  survey  showed 
that  of  the  143  product  liability  claims  tried  in  1970-75,  the 
average  verdict  was  for  $120,000.   Of  all  cases  tried,  the 
plaintiff  only  won  38%  of  the  time.   This  average  of  Cook 
County  cases  is  only  of  tried  cases.   On  the  basis  of  all 
studies  done,  these  always  appear  to  result  in  higher  awards 
than  those  which  are  settled.   The  Cook  County  average  does 
not  include  any  settled  cases. 

What  emerges  from  the  Research  Group's  statistical 
analysis  and  study  of  existing  tort  rules  is  a  judgment  that 
the  volume  and  size  of  damage  awards  in  all  probability  cannot 
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be  considered  the  direct  cause  of  the  alleged  insurance  problem, 
Thus,  remedies  reducing  claims  or  limiting  recovery  amounts, 
even  if  such  could  be  considered  equitable  to  the  plaintiff, 
could  have  only  a  marginal  impact  on  defusing  the  claimed 
insurance  problem. 
CU   The  Third  Possible  Cause 

The  insurance  industry  is  known  to  have  experienced 
a  contraction  of  their  assets  and  premium-surplus  ratio  since 
the  boom  years  of  the  late  196  0's  and  early  1970' s.   In  a 
manner  of  speaking,  a  capacity  problem   in  the  industry 
may  exist  that  imposes  a  non-discretionary  reduction  of  the 
insurer's  ability  to  provide  insurance  coverage.   One  of  the 
lines  affected  appears  to  be  product  liability  insurance. 
If  this  is  the  case,  then  few  if  any  modifications  of  the 
tort  system,  except  those  which  would  be  totally  arbitrary, 
could  possibly  address  such  a  fundamental  internal  financial 
situation  within  the  industry. 

It  may  be  an  overstatement,  however,  to  suggest 
that  diminution  of  insurer  capacity  constitutes  an  entirely 
non-discretionary  reduction  of  insurer  ability  to  provide 
product  liability  coverage.   Nevertheless,  whether  discre- 
tionary or  not,  the  problem  of  capacity  does  not  appear  to 
focus  inevitably  on  the  nature  of  the  tort  system. 

Conclusion 
The  causes  of  the  so-called  insurance  problem  are 
complex,  but  it  is  possible  that  no  aspect  of  the  existing 
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tort  system  may  directly  or  even  indirectly  be  responsible 
for  a  lack  of  generally  available  and  affordable  insurance. 
A  further  issue  raised  by  this  conclusion  is  whether  legal 
mechanisms  outside  the  existing  tort  system  are  available 
to  cope  with  this  situation.   This  topic  is  taken  up  at 
length  in  subsequent  volumes  treating  proposed  modifications  in 
product  liability  law. 
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NOTES 


1.  Transcript  of  remarks  of  James  A.  Freeman,  III,  at  the  Conference  on  Product  Liability 
Law,  Federal  Bar  Association,  Washington,  D.C.,  October  1  &  2,  .1976,  entitled  "De- 
fendants' View  on  Product  Liability"  See  Selected  Working  Papers  of  the  Task  Force 
ITFPL-77/05. 

2.  Id. 

3.  See  Wade,  "On  the  Nature  of  Strict  Tort  Liability  for  Products,"  44  Miss.  L.J.  825, 
850  (1975). 

4.  See  Green,  "Strict  Liability  Under  Sections  402A  and  402B:   A  Decade  of  Litigation," 
54  Tex.  L.  Rev.  1185  (1976). 

5.  See,  e.g. ,  Cronin  v.  J.B.E.  Olson  Corp.,  8  Cal.  3d  121,  501  P. 2d  1153  (1972);  see 
also,  Berkebile  v.  Brantly  Helicopter  Corp.,  337  A. 2d  893  (Pa.  1975) . 

6.  See  Wade,  supra  at  836-37. 

7.  See  Restatement  (Second)  of  Torts  §  402A.  comment  h. 

8.  See  Prosser,  "The  Assault  Upon  the  Citadel,"  69  Yale  L.J.  1099  (1960); 
Prosser,  "The  Fall  of  the  Citadel,"  50  Minn.  L.  Rev.  791  (1966). 

9.  Cunningham  v.  MacNeal  Memorial  Hospital,  47  111.  2d  443,  266  N.E.2d  897  (1970). 

10.  See  Klemme,  "The  Enterprise  Liability  Theory  of  Torts,"  47  U.  Col.  L.  Rev.  153  (1976). 

11.  See  the  excellent  programs  of  the  ATLA  in  this  area,  e.g. ,  Philo,  "Sources  of 
Information — Where  to  Find  It,"  in  Circuit  Seminar:  Reference  materials,  The 
Association  of  Trial  Lawyers  of  America. 
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